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In memoriam 

Popke Wieger (Bob) Brouwer (1952-2006)

Na een ziekbed van ruim een maand is, tot ontsteltenis van velen, Bob
Brouwer overleden op 2 september 2006. Bob is 54 jaar geworden. Hij liet zijn
vrouw en twee zonen achter.

Na een rechtenstudie in Groningen en een studieverblijf bij Ilmar Tammelo
in Salzburg, werd Bob in 1977 wetenschappelijke medewerker bij het vak
Inleiding in de rechtswetenschap aan de Rijksuniversiteit Leiden, bij Hans
Franken. Bij deze laatste promoveerde Bob cum laude in 1990, op een proef-
schrift getiteld Samenhang in recht. Een analytische studie. Niet lang daarna
werd Bob hoogleraar Encyclopedie aan de Faculteit der Rechtsgeleerdheid
van de Universiteit van Amsterdam. Op die plaats zou Bob blijven tot zijn
recente overlijden.

Wetenschappelijk bezien was Bob niet alleen een intelligente jurist, maar ook
een scherpzinnige analytisch filosoof en logicus. In de loop der jaren is de
nadruk in zijn wetenschappelijke belangstellingssfeer enigszins verschoven,
overigens zonder daarbij af te wijken van de analytische methode die Bobs
werk van het begin tot het einde is blijven karakteriseren. In de jaren zeven-
tig en tachtig lag de aandacht van Bob vooral bij de (deontische) logica.
Anders dan velen die op dat gebied werkzaam zijn, ging Bob zich niet te bui-
ten aan complexe formalismes, waarvan de betekenis voor het recht voor de
meeste juristen onherkenbaar is. Bob beoefende de logica door een tekst te
schrijven in gewoon Nederlands, met slechts af en toe een eenvoudige for-
mule en hij zocht daarbij voortdurend voorbeelden die de praktische relevan-
tie van zijn werk voor het rechtsbedrijf illustreerden. Dat dit werk ook vanuit
het perspectief van de logica interessant was, heeft jammer genoeg onvol-
doende internationale erkenning gevonden, waarschijnlijk omdat Bobs
proefschrift, waarin zijn juridisch-logisch onderzoek culmineerde, in het
Nederlands is geschreven. Gelukkig leeft dit werk ten dele voort in de
Engelstalige proefschriften van een aantal van Bobs promovendi.
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Na het voltooien van zijn proefschrift richtte de belangstelling van Bob zich
op het rechtspositivisme, waarover hij in een themanummer van Ars Aequi
een artikel getiteld ‘Rechtsbeginselen en rechtspositivisme’ schreef en later
de bijdrage over rechtspositivisme in de bundel Rechtsfilosofische stromingen
van de 20e eeuw. Daarna was de stap naar het thema legaliteit en rechtsze-
kerheid nog maar een kleine. Over legaliteit schreef Bob onder meer een bij-
drage voor het Rechtsgeleerd Magazijn Themis, dat in 2003 verscheen.
Enkele maanden voor zijn overlijden heeft Bob nog, samen met ondergete-
kende, een artikel afgerond over de algemene begrippen van het Europese
privaatrecht. Het was de bedoeling dat dit artikel de basis zou worden voor
een meerjarig gezamenlijk onderzoeksproject over hetzelfde onderwerp. In
augustus zou Bob in ditzelfde kader nog de opzet maken van een artikel over
verschillende typen van redenen in het recht, maar dat is er door zijn ziekte
niet meer van gekomen.
Bob was betrokken bij een groot aantal proefschriften, niet alleen als pro-
motor, maar ook als aanspreekpunt en inspirator voor promovendi. Daarbij
richtte hij zich niet alleen op de analytische rechtstheorie, maar ook op de
theoretische zijde van de rechtsinformatica.
Naast een goed wetenschapper was Bob ook een bevlogen docent. Reeds in
Leiden heeft hij vanaf de eerste druk enthousiast meegewerkt aan InLeiden
tot de rechtswetenschap, onder redactie van Hans Franken. Aan de Universi-
teit van Amsterdam heeft hij met zijn staf een Amsterdams Inleidingboek
gemaakt: Recht, een introductie. Daarmee heeft hij gezorgd voor eigen, ana-
lytische plaats binnen het spectrum van de in Nederland beschikbare inlei-
dingen in het recht.
Maar bovenal was Bob een bescheiden, vriendelijke en zachtmoedige persoon,
met veel aandacht voor de mensen om hem heen. Als hoogleraar Encyclopedie
heeft hij ‘zijn’ afdeling door een moeilijke periode van reorganisatie geleid. In
het wetenschappelijk debat was hij niet iemand die probeerde zich op de voor-
grond te dringen, maar wat hij te zeggen had was altijd doordacht en de moeite
van het overdenken waard. Dit gold ook voor de wijze waarop Bob de laatste
jaren zijn lidmaatschap van de redactie van Rechtsfilosofie & Rechtstheorie ver-
vulde. Bobs betrokkenheid bij de samenleving bleek niet alleen uit zijn weten-
schappelijke carrière in Amsterdam en daarvoor in Leiden, maar ook uit zijn
jarenlange lidmaatschap van de Amsterdamse Commissie voor de politie-
klachten en daarop aansluitend, de laatste jaren, zijn rol als raadsheer-plaats-
vervanger in het Amsterdamse gerechtshof.
Het voortijdige overlijden van Bob Brouwer is een groot verlies, voor zijn
gezin, zijn collega’s en vrienden, voor de rechtswetenschappelijk gemeen-
schap in het algemeen en de rechtstheoretische in het bijzonder. Bob wordt
nu al gemist.

Jaap Hage
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Introduction

The Possibility of Intercultural Law

Gerard Drosterij, Mireille Hildebrandt & Liesbeth Huppes-Cluysenaer

In the past decades debates have developed around multiculturalism and
legal pluralism.1 The rise of international terrorism and growing tensions
between different cultural orientations within many nation states have
given these debates a sharp edge. On the one hand politicians and other
public opinion-makers have called for a rehabilitation of presumably
indigenous norms and values, demanding of residents with roots in other
traditions to take over the national canon. On the other hand, proponents of
multiculturalism and legal pluralism call for the acceptance of difference,
declaring that bridging such difference is in fact impossible because we are
all caught up in our own parochial perspectives. Though it may be easy to
argue that both positions start from the same (mis)conception of ‘culture’ as
homogenous and ‘cultures’ as mutually exclusive, it seems more difficult to
advance a third position.2 Attempts to avoid the pitfalls of both mono- and
multiculturalism often focus on what is called the intercultural, arguing
that communication between different cultural orientations within a socie-
ty is preconditional for a viable democracy.

To explore the legal implications of cultural diversity, the Association of
Legal Philosophy organised a conference in June 2006 on ‘The Possibility of
Intercultural Law’. Intercultural law was provisionally defined as a type of
law that manages to cohere a diversity of legally relevant social practices,
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University Press, Princeton, 1994); Will Kymlicka, Multicultural Citizenship: A Liberal Theory of
Minority Rights (Oxford University Press, Oxford, 1995); André J. Hoekema, Rechtspluralisme
en Interlegaliteit, (Vossiuspers, University of Amsterdam, Amsterdam, 2004); J. Griffiths, ‘Legal
Pluralism’, in: International Encyclopaedia of the Social and Behavioral Sciences, 2001, at 8650-
8654; Franz von Benda Beckmann, ‘Who’s afraid of legal pluralism?’, in: Journal of Legal
Pluralism (47) 2002, at 37-83. Cp. Samuel Huntington, The Clash of Civilisations and the
Remaking of World Order (Touch Stone, New York, 1996).

2 Cf. Wim M.J. Binsbergen, Culturen bestaan niet. Het onderzoek van interculturaliteit als een
openbreken van vanzelfsprekendheden (Rotterdam, 1999); Jaap van Brakel, Interculturele
communicatie en multiculturalisme (Universitaire Pers Leuven/Van Gorcum, Leuven/Assen,
1998).



thereby regulating diversity without enforcing rigid unity, while at the
same time avoiding a normative chaos leading to legal uncertainty. For legal
philosophy the question seems to be whether this is indeed possible: Is such
an intercultural law a recent invention or could it be that before and beyond
the national state intercultural law has been a common practice? Which are
the epistemological presumptions of such a conception of law? Do we have
to discard the central tenet of some postmodern comparativists that pro-
claim the incommensurability of cultures?3 Do we have to relativise Western
conceptions of positive law? To what degree is coordination of diversity sus-
tainable? (How) could religiously inspired law like the Shari’a be accommo-
dated in a constitutional democracy?

To confront such questions speakers were invited from a range of different
disciplinary backgrounds. One of the pitfalls of the public debate on cultur-
al difference in contemporary societies is a regrettable tendency to discuss
what is at stake in terms of sweeping statements and provocative one-liners,
not very apt to generate any kind of understanding of the relevant issues. To
address the legal and philosophical implications of increasing cultural
diversity a patient exploration is needed of intercultural communication,
moving beyond what Pinxten calls ‘the phenomenological illusion’ of mutu-
ally exclusive identities. To avoid populist reduction the complex relation-
ships between legal norms, cultural backgrounds and the national state
should be taken into account. This implies that both the epistemological and
the institutional level should be faced, acknowledging that different episte-
mological positions will engender different perspectives on the priority of
either individual action or institutional design. Interestingly most authors
in this issue seem to have chosen an epistemology based on face-to-face
interactions between individual actors, advocating the priority of practice.
This results in a tension between the epistemological and the institutional
level. For lawyers this raises important questions, since one of the functions
of the law is to stabilize the legitimate expectations of people that may
never meet in person, demanding legal certainty between actors that do not
share what Van Brakel calls an Umwelt.

To provoke cross-disciplinary perspectives the first two sessions, on Friday,
consisted of a keynote paper that was replied by two reviewers from other dis-
ciplines. The first session, on ‘Legal Traditions and Diversity in Law’, started
from the perspective of comparative law. Patrick Glenn was invited to clarify
how an adequate understanding of non-western legal traditions may attri-

R&R 2006 / 3

216
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Comparative Legal Studies: Traditions and Transformations at 240-312 (Cambridge University
Press, Cambridge, 2003).



bute to an understanding of law beyond the monopolistic jurisdiction of the
national state. As repliers Hendrik Pinxten was invited to confront Glenn’s
approach with the findings of cultural anthropology and Roland Pierik to
assess Glenn’s position from the tenets of political theory. The second session,
‘The Possibility of Intercultural Communication’, was initiated by Jaap van
Brakel with an epistemology of the intercultural. Van Brakel was invited
because of his previous work on intercultural communication and the consti-
tution of (political) community.4 As a replier Marc Loth was invited to assess
the findings of Van Brakel with regard to the legal need for shared meaning
and Wim Staat was invited to confront the radical epistemological undercur-
rent of Van Brakel’s notion of first contacts from the perspective of media stud-
ies. The above mentioned tendency to debate in terms of sweeping statements
may be related to the fact that this debate is influenced by the logic of the mass
media, calling for a reflection from the perspective of media studies. Since
media studies are part of ‘cultural studies’, applying cultural theory to modern
mass media, salient insights were expected concerning the symbolic or semi-
otic meaning of intercultural communication.

Because the present public debate is captured to a large extent by the opposi-
tion of Islamic and secular law, the third session, on Saturday, was dedicated
to some of the many intricate questions relating to ‘Religion, Law and the
State’. To generate a serious exchange between Islamic and western tradi-
tions an Islamic scholar, Tariq Ramadan,5 was invited to present a perspective
from within the Islam, followed by a presentation from the perspective of cul-
tural sociology by Anton Zijderveld. When Tariq Ramadan cancelled his par-
ticipation at a rather late moment, Abdullah An Na’im stepped in to intro-
duce the historical development of the Sharia and its sources, also discussing
its relationship to secular jurisdiction.6 As professor An Na’im was not able to
contribute a written text at such a late moment, the discussant of this ses-
sion, Maurits Berger, a lawyer and Arabist specialised in Islamic law and
political Islam, has added an introduction to the Sharia that is to a large
extent congruent with An Na’im’s explanations. Mark van Hoecke was invi-
ted to write a personal impression of the conference itself, see his ‘Legal
Cultures, Legal Traditions and Comparative Law’ in this issue. Below we will
provide a brief overview of the contributions, including references to some of
the other texts in this issue (the interview with Patrick Glenn and the after-
thoughts of the guest editors).
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4 Van Brakel, 1998, supra n. 2, Jaap van Brakel, ‘We’, in: Ethical Perspectives, 6, 1999 (3-4), at 266-276.
5 Presently teaching at St Antony’s College, University of Oxford, see Tariq Ramadan, Western

Muslims and the Future of Islam (Oxford University Press, Oxford, 2004).
6 Professor of law at Emory Law School in the US – at the time professor of Islam and Human

Rights at Utrecht University, see Abdullahi Ahmed An-Na’im, ‘Globalization and Jurisprudence:
An Islamic Perspective’, in: Emory Law Review (54) 2005, at 25-52.



1 Legal Traditions and Diversity in Law

In his ‘Legal Traditions and the Separation Theses’ Patrick Glenn provides
arguments against both complete separation between different groups of
people and against complete absorption of one group by the other, thus
introducing the main conference theme: beyond multi- and monocultural-
ism. Glenn’s main point here is the lack of necessity and the lack of justifica-
tion for the western tendency to claim that groups, concepts and legal tradi-
tions are best defined by mutually exclusive categorisation, following the
Aristotelian logic of the excluded middle.
The first replier, Hendrik Pinxten, agrees with the tenor of Glenn’s main the-
sis and proceeds to discuss educational practices in which such separation is
actually overcome. This way Pinxten grants priority to the practice of inter-
cultural communication, rather than continuing the debate on whether it is
theoretically possible.
The second replier, Roland Pierik, agrees with Glenn’s thesis in as far as it
entails an ontological claim of things or groups actually being separate enti-
ties. However, he claims that separation is equivalent with categorisation,
which he defines in epistemological terms (it is a way of knowing, not of
being). As human beings need to categorise their world to be able to act ade-
quately, such categorisation is a cognitive universal inherent in all human
beings. He thus claims to refute both the argument that separation is typical
for western traditions and the idea that we could do without it. However,
Glenn’s arguments for multivalence could raise doubt about equating sepa-
ration with categorisation, a point further discussed by Mireille Hildebrandt
in her editorial afterthoughts. In the interview Glenn clarifies his separation
thesis, focusing on the separation of groups of people as mutually exclusive
and the binary logic of legal verdicts in western jurisdictions.

2 The Possibility of Intercultural Law

Jaap van Brakel’s contribution bears the intriguing title ‘De-essentialising
Across the Board. No Need to Speak the Same Language’. Criticism and
deconstruction of essentialist positions have been with us for long, but to
propose that we actually do not need to speak the same language in order to
achieve mutual understanding is somewhat provocative. According to Van
Brakel the shared local context (Umwelt) of speakers will create a conver-
gence in the subjective interpretations of the utterances, implying that
cross-cultural comparison can only constitute family resemblances, because
any attempt to attribute local species to a translocal genus must fail. To gen-
erate understanding a new local context is needed that allows mutual
attunement between those that speak different languages, thus performa-
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tively achieving what counts as mutual understanding, without however
necessitating complete understanding or exact translation. Van Brakel
argues his position in a discussion of first contacts between European mar-
itime explorers and American Indians, taking the example of Captain Cook’s
expedition to what is now called Vancouver Island.
Marc Loth agrees on the primacy of practice argued by Van Brakel, but he
denies that this implies that we don’t need to speak the same language. His
first objection is that in close encounters we may do without a shared natu-
ral language, but not without sharing the non-verbal preconditions for
shared understanding. He suggests that restricting the meaning of the term
language to natural language turns the provocative subtitle into a trivial
statement. His second objection is that even if in a specific local context we
can do without a shared language, we do in fact need a shared language to
cope with cross-cultural communication in the context of complex societies
that need to regulate translocal interactions not entailing face-to-face rela-
tionships. This would generate a specific need for legal regulation to provide
legal certainty beyond the local context, challenging the primacy of local
practice in the case of a need for translocal (legal) language. Loth thereby
raises important points of reference to link the discussion of mutual under-
standing with the possibility of intercultural law.
Wim Staat takes Van Brakel’s position seriously by moving away from the hard
case of intercultural communication to the ‘easy’ case of intracultural commu-
nication, which seems to presume a shared language. In agreeing with Van
Brakel that the argument for ‘no need to speak the same language’ is equally
valid for intracultural communication, Staat discusses the Hollywood screwball
comedies and the women’s weepies of the thirties and fourties of the last cen-
tury. Focusing on communication within typically American marriages, he pro-
vides a lateral perspective to demonstrate the radical nature of Van Brakel’s
point in case. Referring to Stanley Cavell he suggests that precisely the reitera-
tive contestation of our sense of self by an intimate other is preconditional for
our sense of self and the possibility of community.

3 Religion, Law and the State

In ‘The Legal and Moral Dimensions of Solidarity’ Anton Zijderveld professes
solidarity to be a precondition for intercultural law, understanding it as a
typically human virtue, consisting of a sense of interdependence and mutu-
al responsibility. In his main argument Zijderveld links effective communi-
cation to Mead’s symbolic interactionism which seems to share Van Brakel’s
and Loth’s primacy of practice in the constitution of mutual understanding.
He discusses Mead’s proposition that the capacity to ‘take the role of the
other’ – inherent in the use of the pronouns ‘I’ and ‘you’ – is constitutive of
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our sense of self and our capability for meaningful interaction. Integrating
the reiterative change of perspective into a ‘generalised role of the other’ we
learn to internalise society’s expectations by thus transcending our egocen-
trical perspective. Zijderveld explains how religion may be a prime example
of this transcendence of the self, if regarded from an interactionist rather
than an institutional perspective. Coming to the point of the relationship
between solidarity and intercultural law, Zijderveld propagates a dialogue
between different religious laws and secular constitutional law. Any intro-
duction of religious law into the national positive law should depend on acts
of the democratic legislature and be subject to international human rights
law, while quite apart from such legislative enactments Zijderveld argues
peaceful co-existence of Islamic and other pillars within which each citizen
is free to practice his own religion, with due respect to the practices of his fel-
low citizens.
In his ‘Sharia: A Flexible Notion’ Maurits Berger explains the historical emer-
gence of the sources of Islamic law, consisting of divine revelation to the
prophet Mohammed (the Quran) and the commentaries of the prophet on
the Quran (the Sunna). As these sources did not provide conclusive answers
to all the relevant legal issues, legal scholars had to infer relevant rules from
them, generating what Berger calls an Islamic legal science. As these schol-
ars restricted themselves to the question of how people should live accord-
ing to the law of God, they did not concern themselves with the decrees
enacted by the rulers, thus creating a kind of autonomous law that could act
as a buffer between subjects and rulers. With the advance of the modern
state in the Islamic domain, the factual monopoly of the legal scholars erod-
ed and due to the rise of new class of intellectuals a new type of interpreta-
tion evolved, unconstrained by the traditional rules of interpretation. This
has led to the tradition becoming a real ‘bran tub’ of information, open to
both fundamentalist and liberal interpretations. In the case of fundamen-
talism ‘Islam’ is thus turned into an ideology, an instrument to advance the
causes of those that claim to adhere to it, without necessarily having any
interest in understanding the complexities of the tradition. Berger indicates
that many Western opinion leaders make a similar use of the term ‘Islam’,
using it as a slogan without having any serious knowledge of the Islamic
jurisprudence.

The contributions to this issue do not generate a broad consensus about the
possibility or the nature of intercultural law. Also, as An-Na’im stressed in his
interventions during the conference and Drosterij indicates in his editorial
afterthoughts, the political implications find little explicit discussion.
However, many of the authors demonstrate that intercultural law or commu-
nication is not a recent invention but part of most (legal) traditions, also with-
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in contemporary Western societies. Interestingly most authors seem to
favour a priority of practice, even if the epistemological arguments and the
institutional preconditions for a primacy of practice seem to differ (cf.
Huppes in her editorial afterthoughts). In counterpoint to the practice-orient-
ed approach, several authors explain that priority for practice cannot do
without serious theoretical reconstruction, a point clearly demonstrated in
the content of this issue (even where priority of practice is advocated, this is
mostly done by discussing the theoretical underpinnings of such priority).

R&R 2006 / 3

221



Legal Traditions and the Separation Thesis

H. Patrick Glenn*

Introduction

Following the London bus and tube bombings in the summer of 2005, Prime
Minister Blair of the U.K. announced a commission on social relations and
was reported as speaking of people ‘isolated in their own communities.’ He
would further have stated ‘There’s a separateness there that might be
unhealthy.’ Also in the U.K., the Chair of the Commission for Racial Equality
would recently have said ‘Multiculturalism suggests separateness [but]... we
are now in a different world.’1 In both instances the contemplated alterna-
tive to separation was integration, which the Oxford Reference Dictionary
defines as a process of ‘combin[ing] (parts) into a whole.’2

The public discourse on social relations, and I believe this holds true for many
if not most western states, would thus consist of a dichotomy between sepa-
ration and isolation on the one hand and a form of social absorption or inte-
gration on the other. I am not aware of any generally accepted language
which suggests a via media between the two, though I believe we are in des-
perate need of such language. It may be emerging in lawyer’s language of
‘reasonable accommodation’ but this has not yet entered into general use. I
have myself written of ‘sustainable diversity’ though this has no verb form
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and is not a simple noun so has few prospects. It also, for many, suggests too
much diversity. The Mexican novelist Carlos Fuentes has asked, however, in a
lecture I once heard, how we can ‘overcome separation’ and perhaps this is a
more acceptable way of framing the objective. It also suggests the real prob-
lem, which I am here calling ‘the separation thesis,’3 the idea that true sepa-
ration, of concepts, things, people or peoples, is possible and even necessary. I
think it is important, however, that Fuentes did not go on and formulate the
binary alternative of integration, and this omission on his part suggests the
possibility that if separation can be overcome, short of integration, some form
of balance in diversity, and mutual understanding, can be sustained. I say this
because I think integration is simply not a viable alternative, in spite of its
prominence in public discourse. The world has arguably never known inte-
grated societies, and is very unlikely to know them in the immediate future.
The objective of integration would moreover be a very recent one. People of
European origin did not speak of the need for (their own) integration into
host societies as they colonized the world, though some forms of accommo-
dation eventually emerged. How then can separation, and the separation the-
sis, be overcome, short of the impossible goal of integration?

Some form of mutual understanding between peoples would be required,
but here I think a first distinction must be made. Some have maintained that
mutual understanding is impossible because of differences in language and
difficulties of inter-personal communication. This is a serious argument and
much time and talent has been expended on it. I personally do not believe
the difficulties are as great as many would make them out to be, but the
important point is that if the difficulties in a given situation are only those
of language and inter-personal communication then separation has in large
measure already been overcome. There is contact, good will, and charity in
the efforts of translation and comprehension.4 The real problem of separa-
tion would flow from larger obstacles, those which operate as forms of
blockage of any efforts of dialogue and communication. How can such
obstacles exist in a wired world of instant communication? They exist as
intellectual constructions or intellectual barriers which teach, not that phys-
ical communication is impossible, but that, as between human groups, there
is nothing that can be said. This may appear to be an impossible position to
take, and I believe it is, but it is the actual result of many intellectual con-
structions. There are many of these in western thought, perhaps more than
in other traditions, and I will concentrate on them in what follows, but noth-
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ing in principle excludes the possibility of their existence in other traditions.
As Italo Calvino is reported to have written (I have it only second hand, and
in French), ‘Pour ne pas communiquer, il faut être deux.’

In what follows, I want to attempt to do three things: first, illustrate the
extent of the separation thesis in western intellectual and legal history; sec-
ond, indicate in some measure, and it is good news, how some instances of
separation are presently being overcome; and third, since I have been
assigned the topic of ‘Legal Traditions and Diversity in Law’, suggest that the
concept of legal tradition is one which lends itself to mutual understanding
and the overcoming of separation, without implying integration.

The Separation Thesis

It appears to me that the greatest contribution which has been made to the
separation thesis is that of Aristotelian logic, with its rules of the excluded
middle and non-contradiction. These are generally accepted in western
jurisdictions as representing the essential elements of logic, or how one
must behave in an ideal-speech situation. Thus one cannot affirm, at the
same time, A and not-A, since this would be contradictory. Between A and
not-A there is no middle ground; it is excluded by the oppositional character
of A and not-A. One must therefore affirm A or not-A, so as properly to avoid
the excluded middle and violation of the rule of non-contradiction. The
Aristotelian rules, however, presume what I wish here to question, that is,
the possibility of separation. If it is not possible to separate A and not-A,
because they are inextricably linked or interdependent, then there is a mid-
dle ground between them, and it is possible to affirm them simultaneously,
as the outer boundaries of a continuum. The Aristotelian rules do not pro-
vide any justification for the underlying presumption of separation. If sepa-
ration can be overcome, then Aristotelian logic need not prevail.

Greek thought also yielded a parallel idea which is that of incommensura-
bility, though it was confined by the Greeks to mathematics, representing
the impossibility of a common form of measure, notably where the propor-
tional lengths of the diameter and side of a regular pentagon could not be
expressed in terms of integers or whole numbers, then thought to be the
only possible form of numbers.5 This today seems to be a very crude idea, but
it has been widely taken over in discussion of scientific ‘paradigms’, in moral
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philosophy and in discussing the comparability and comprehension of dif-
ferent laws (by communists, some historians and even some comparative
lawyers). Like Aristotelian logic, the notion of incommensurability pre-
sumes much which is not justified, notably separation and distinctiveness
so radical that claims of mutual incomprehensibility (as opposed to simple
incompatibility) can be made.

To turn to the other great source of western tradition, the Christian religion,
its major characteristic would not be the existence of a single God, since this
is found elsewhere, even in the form of the same God, but in the affirmation
of a separation between the world of God and the world of humanity. There
is in Christianity that which is of Caesar, which is not of God, while that
which is of God is ‘not of this world.’6 This is why, for much of the rest of the
world, the so-called secular jurisdictions appear so fundamentally Christian
in character. ‘Secularity’ flows from a separation taken as given within the
forms of western thought which have prevailed in recent centuries, even
taken to the level of constitutional principle in jurisdictions which speak of
the separation between Church and State.7 This fundamental separation,
within Christianity, is perhaps the explanation for the clear separation
between Christianity and the other monotheistic religions, subject however
to the same God. Thus it has recently been stated that we ‘do not include
Islam in our civilization club because we are heirs to a Christian construc-
tion of history that is deliberatively exclusive.’8

All of these forms of separation, and resulting mutual exclusion or even
incomprehensibility, are of long standing and are profoundly anchored in
all levels of western civilization. They are major conceptual barriers to com-
munication, and even to attempts to communicate. They have contributed
to more contemporary forms of separation, which are more directly related
to law.

Greek logic and the Christian religion have contributed greatly to the west-
ern idea of the legal system. The separate, terrestrial city being subject to
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human direction, it can be separated from other terrestrial cities. The result
we know today as the state, or national legal system. The most important
features of a legal system are its boundaries, since it is within these bound-
aries that the elements of the system are in interaction. Without boundaries,
there could be no ongoing interaction, only entropy. This is why the tracing
of national boundaries was fundamental to the contemporary state and the
concept of national sovereignty.9 Within the state, law is said to be rational-
ly constructed, and by this is meant construction according to Aristotelian
logic, such that state law would represent a non-contradictory field of legal
meaning. It thus excludes all other law and is separate not only from all
other law but also, in leading versions of positivist theory, from morality.10

The legal system, moreover, would exist as simple, positive fact, its separate
existence not being normatively justified, such that legal systems, conceived
as positive systems, can have nothing normative to say about whether state
law should yield, in some circumstances, to non-state law.11 State law, as fact,
is normatively dumb, autistic, incapable of dialogue or exchange with other
forms of normativity. Its separation from them would be insurmountable.

The separation of state law from all other forms of law is reinforced by west-
ern forms of legal education, in which only one form of law, state law, is
taught. The radical nationalism of legal education in western jurisdictions is
not, however, a recent invention, since teaching of a ius unum is a pedagog-
ical tradition extending throughout the history of western universities and
law schools. For centuries the teaching of the ius commune even ignored the
laws of the land, and it has been concluded recently that under Church and
Imperial influence no other laws could be taught for fear of ‘contamina-
tion’.12 Today U.S. lawyers are accused of intellectual hegemony, but how are
they to act otherwise? They know no law other than their own, and in this
they continue the European tradition.13

Law is now examined frequently as a cultural phenomenon, but the notion
of culture does not in itself lead us away from the separation thesis. As a con-
struction of anthropologists in the nineteenth and twentieth centuries, the
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notion of culture remarkably resembled that of a legal system, as consisting
of a ‘totality’, a ‘total way of life’, and even a ‘total system.’14 It thus served
principally as a means of differentiation, or separation, of peoples.
Apartheid South Africa was said to be a multicultural society,15 and in one of
the opening quotations of this paper the Chair of the U.K. Commission for
Racial Equality stated that ‘Multiculturalism suggests separateness (...)’.16 In
its suggestion of unbridgeable differences between human groups it is now
said to contribute to a ‘new racism’ which ‘essentializes culture rather than
genetic endowment, or in other words makes culture do the work of race.’17

This was perhaps inevitable, given the initial process of anthropological
reification. Moreover, culture as simple fact is as dumb as a legal system.
Cultures do not engage in dialogue or understanding; they simply are, as
markers of identity presumed to be internally consistent. In cases of overlap
or contact, the expression ‘culture wars’ is now frequent, in precisely the
same manner that one speaks of a ‘clash of civilizations’, these being posited
by Huntington as distinct ‘entities.’18 To the reified concepts of ‘culture’ and
‘civilization’ must be added that of the ‘nation’ in its sociological and non-
political sense. European elites would thus have chosen to repress Islamic
influence on European development ‘in order to artificially generate a
homogeneous European Self,’19 and within Europe peoples would be seen as
‘distinct, stable and objectively identifiable social and cultural units (...) sup-
posedly formed either in some impossibly remote moment of prehistory, or
(...) at some moment during the Middle Ages (...) then ended for all time.’20

Finally, the most egregious instance of separation of peoples has been that
founded on the notion of race. To the extent the history of this concept is
known, it would have originated in Spanish repression of Jews in the 15th
and 16th centuries, when children of Jewish converts to Catholicism contin-
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ued to be treated as Jewish, and persecuted as such, on the basis that this
particular form of collective identity (religious in character) was transmissi-
ble genetically.21 We continue to see religious discrimination designated as
racial, but the idea of race became perhaps even more effective once it
became applied to discernible physical characteristics the result of genetic
transmission. It then became the object of scientific and anthropological
reinforcement as 19th and 20th century science engaged in a process of tax-
onomy of human characteristics and ‘races’, and anthropology furnished
detailed information on the activities of ‘primitive races.’22 Law reflected
these developments.

This all appears as a depressing, though I think incontrovertible, story,
which has institutionalized human difference and created great potential
for antagonism while greatly reducing the possibilities of mutual under-
standing. There are, however, more cheering recent developments, which
may go some measure towards overcoming separation.

Overcoming Separation?

The separation thesis, in its different manifestations, has been put forward
in western societies by the elites of those societies, whether in the form of
ancient philosophers, religious leaders, physical or social scientists, or those
practising the law. It has therefore enjoyed great prestige, and the underly-
ing ideas are profoundly rooted in popular belief. Traditions have developed,
which cannot be simply repealed, and overcoming them can only come
about through long, patient and public work, probably of centuries of dura-
tion. There are signs, however, that the process is now under way.
Of all of the above forms of separation, that of race is probably now the most
discredited. There are still occasional bursts of scientific activity indicating
genetic propensities of human groups (now often flowing from therapeutic
forms of investigation) but it is now recognized that nothing permits the
extension of such findings to the broader concept of race. The project of
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human taxonomy has broken down, notably with the most recent genetic
discoveries showing the extent of human similarities and the impossibility
of categorizing remaining differences according to racial types. It is now
said that ‘race’ is a social construction, that is, devoid of any scientific or
objective reality. This does not mean, however, that it has been eliminated as
a means of separation of peoples. This is partly because it continues to be
employed for remedial purposes (affirmative action, where it exits) but more
importantly because four or five centuries of teaching and use have pro-
foundly impressed public (and journalistic) consciousness. The absence of
any scientific foundation for the concept of race was articulated as early as
the end of the 19th century,23 yet after a century there are few signs of disap-
pearance of the idea from popular understanding or discourse. It does, how-
ever, no longer have official or learned approval.

Aristotelian logic is also challenged today but is also profoundly rooted in
popular consciousness. Here the separation thesis and the rule of the
excluded middle even take the form of popular maxims, of national hue, as
in ‘You can’t have your cake and eat it too’ (in England), ‘You can’t have both
the butter and the price of the butter’ (in France), and ‘You can’t have the
bottle full and the wife drunk’ (in a Mediterranean country which shall be
nameless). So here centuries would be necessary to displace binary logic, if
it could ever be displaced at all. The alternative is now known most fre-
quently as ‘fuzzy’ logic though the expression ‘multivalent’ logic is less
apparently pejorative and perhaps even more accurate. Multivalent logic
challenges that which Aristotelian logic simply presumes, the possibility of
separate sets or classes. This appears counterintuitive, until one takes into
account the fuzziness (or vagueness) of the real world and its categories.
Fuzzy logic is thus a logic of fuzziness rather than an imprecise logic, and
deals with what would be the inherently vague or imprecise nature of
boundaries.24 It tells us we should think always in terms of a continuum of
values as opposed to ones which are binary opposites. This is entirely con-
sistent with the new continuum of human genetics and the elimination of
either/or racial categories. In law its most obvious example is the range of
national solutions more, or less, compatible with the European Convention
on Human Rights, taken as not dictating a single, uniform solution but
rather as allowing a range or continuum of solutions and a corresponding
margin of appreciation of them.

R&R 2006 / 3

229

23 S. Molnar, Human Variation: Races, Types and Ethnic Groups, at 19 (Prentice Hall, Englewood
Cliffs, NJ, 2nd edn.1983), and for Darwin even earlier, supra n. 22.

24 Thus it would be a theory of ‘graded concepts’; H.J. Zimmermann, Fuzzy Set Theory – and its
Applications, at xv (Kluwer Academic, Boston/Dordrecht/London, 1996).



The notion of incommensurability would appear in contrast to be increas-
ingly in vogue, and it is becoming one of the most frequently heard words in
academic discourse. This is unfortunate, since most examples of its use
relate to simple incompatibility rather than anything more fundamental or
incomparable. The initial concept of incommensurability, however, that of
mathematics, is no longer with us, since the absence of common means of
measure in the Greek geometric examples simply disappeared with the
admission (which was strongly resisted) of what are now known as real
numbers, expressible in decimals, and irrational numbers.25 The arbitrary
separation of whole numbers or integers from one another (which meant
that there was no common form of measure for many geometric forms)
yielded to what is now seen as a truer continuum of decimal possibilities
between the whole numbers (continuous as opposed to discrete quantity).
As in genetics and logic, greater and more detailed information dissolves the
boundaries and allows work to be done in the newly-discovered middle. Rik
Pinxten has thus written that ‘few dichotomies can be sustained upon clos-
er examination’26 and this proposition appears supported by the mathemat-
ical history of incommensurability. Many values are today said to be incom-
mensurable, notably with money, but one need not be an economist to
appreciate that people will choose certain values over money (or the reverse)
precisely because they do engage in forms of comparison or commensura-
tion. Where two ideas or concepts are said to be radically incommensurable,
as with, say, Beethoven’s Ninth Symphony and the city of Chicago, or French
toast and the number 9, we commensurate with a wide range of standards
(and in some cases their absence). Even a conclusion of incommensurability
would have to be based on some measure of commensuration for the con-
clusion to be reached. As a concept, however, incommensurability is not
declining in use as it should be, given its decline in mathematics. The idea
was rebooted by the work of Thomas Kuhn on scientific paradigms, but
Kuhn himself withdrew significantly from his own initial formulations.27 It
was not that Galileo’s ideas were incomprehensible to his peers; they just
didn’t like them. Real decline of the idea of incommensurability may require
more widespread understanding of the unintended and unfortunate conse-
quences flowing from ideas of radical separation and incomprehensibility.
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Religious teaching is often anchored in sacred texts, but even where this is
the case there is ongoing debate on the meaning of the texts. The separation
of the world of Caesar from that of God is now being questioned within
Christianity in a very serious and sustained manner, which appears to be
attracting considerable theological support, given the doctrine of panenthe-
ism. This would not, as I understand it, remove the fundamental Christian
legitimacy of the terrestrial city, but would place God more visibly within it.
God would no longer be external to the world but would permeate it, with-
out being exhausted by it.28 This is a doctrine with enormous consequences,
both for human treatment of the environment (to say nothing of other
humans) and for relations with other religions, with their religious laws,
which hold the world to be sacred and not ‘fact.’29 Panentheism represents,
if not an overcoming of separation, at least a major form of contact. Outside
of theological teaching, the process of ‘secularization’ has been recently
described as ‘too simple’ or ‘undercomplex.’30

The necessity of contact and exchange appears also to be driving a re-assess-
ment of the historical, 19th and 20th century concept of culture. This is reflect-
ed in the title of this conference, which speaks of ‘intercultural law’ (and not,
for example, of multicultural law), though the concept of intercultural law
would be for the moment a ‘possibility’ and nothing more. What would pre-
vent the possibility of intercultural law from becoming a reality? The first
obstacle would be the concept of culture itself, and what might be described as
the cultural inertia involved in bringing about a change in its understanding.
The idea of culture as a kind of monolithic marker of separately understood
peoples has been a hallmark of the social sciences, and hence of popular
understanding, for a very long time, and this inertia will be difficult to over-
come. There is a larger conceptual problem, however, of how the ‘intercultural’
can be squared with any ongoing concept of culture. What is culture to be if it
no longer has the characteristics it has been taken for so long as having?
Roland Pierik argues, rightly I think, against the reification, compartmental-
ization and essentializing of culture, though warns at the same time against
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denying it is a ‘real phenomenon’ in society, by turning it into a ‘narrative dis-
course’, a ‘process’, or an ‘identity.’31 It is, however, a notoriously vague concept,
identifiable mainly by its holistic or total character. If it is denied this charac-
ter, must it not dissolve into its constituent elements, whatever they may be?32

Yet if explanations of particular social phenomena in terms of ‘culture’ consist
of explaining something in terms of everything,33 how can there still be cul-
tural explanations if there is no more everything, if, like the famous centre of
Oakland, ‘there is no there there’?34 On the other hand, if a distinct notion of
culture is preserved, will it in itself be an obstacle to effective interchange? The
experience of the ‘inter-national’ does not bode well, since it speaks to the reg-
ulation of holistic units or states, rather than exchange between them. John
Rawls’ recent effort to articulate a ‘Law of Peoples’, as opposed to an interna-
tional law of states, is still founded on a notion of mutually distinct and cul-
turally coherent peoples, between whom little exchange is likely to take place
and who must therefore be spoken for by official representatives.35

The efforts of contemporary social scientists to conceptualize culture as a
means of communication are heartening, but there are further difficulties
with the concept of culture. One is its unquestionably western character. It
grew out of German resistance, in the name of Kultur, to French universal-
ism in the 18th and 19th centuries,36 but then became a major instrument
of western anthropology, in the study of different peoples. It is a product of
western social science, often treated as itself a universal.37 Yet the people
who are studied often have no concept of culture, and see it as incompati-
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ble with their own understandings of themselves. Tariq Ramadan has stat-
ed, very recently, that ‘Islam is not a culture’,38 and the idea of a Jewish cul-
ture has been described as essentially anti-Semitic in character.39 We must
work with some intellectual concepts, but there are limits to which a con-
cept which inspires animosity can contribute to mutual understanding.
The notion of the intercultural may thus be freighted with too much his-
torical and intellectual baggage, though the emerging consensus of the
social sciences may yet bring about a radical new understanding.

Recent challenges to the sociological concept of the nation are also instructive.
If peoples defined by various combinations of language, geography, religion
and ways of life are in reality highly contingent and are best seen as snapshots,
at a given time, of the play of different human circumstances, then there would
be no French, Dutch or English nation, simply people who are born into a par-
ticular, contingent set of circumstances.40 As such there would be no collective
identity which could act as an obstacle to interchange and mutual understand-
ing. Yet those who presently challenge the notion of the ‘nation’ feel compelled
to draw what they perceive as the logical conclusion from their own decon-
struction of the reified identity. Absent reification, there would be only ‘myth’
and ‘imagined communities’, while claims that ‘we have always been a people’
would actually be claims to become a people, whatever that might mean.41 This
debate would be more fundamental than the challenge to culture, since here
even the peoples possessing the cultures disappear, along with that sense of
belonging or solidarity which some maintain is essential to human existence.

Finally, there is the question of the role of the national legal system as an
instrument of separation. There are many challenges today to the exclusivi-
ty of state law, and the challenges come both from within the state, in the
form of claims for application of non-state law by various minority groups,
and from without the state, in the form of claims for application of various
forms of transnational law.42 In many instances these claims are being
acceded to, notably where it is found that state law is not of public order,
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such that different forms of normativity are at the disposition of the parties.
Islamic financial law is being resorted to in an accelerating manner within
western states, and is even being utilized by western governments in their
financing efforts.43 In the U.K. the Muslim Law (Shariah) Council plays an
active adjudicative role in resolving family law disputes, though not formal-
ly recognized by civil authority, and in Ontario for more than a decade arbi-
tration of family law disputes has been possible according to various reli-
gious laws, notably Jewish and Islamic. There is increasing recognition of
the law of aboriginal or chthonic peoples.

Is it possible therefore to conclude that the state and its legal system are
flexible instruments facilitating mutual understanding? In addition to the
challenges to the exclusivity of state law, however, we now also witness vig-
orous re-affirmations of it. This is entirely consistent with positivist legal
theory, and it has been concluded notably that legal philosophers (or at least
some of them) ‘cling dogmatically to classificatory ideas’, rejecting analysis
of legal systems as matters of degree.44 The state would be a dichotomischer
Fixbegriff, capable of registering only binary relations.45 There is either a
state, and its (uniform) legal system, or there is not, though Joseph Raz has
concluded that ‘no method of computation can make much sense’ in deter-
mining the efficacy, and hence existence, of a legal system.46 We see the
deeply-rooted nature of Aristotelian logic and western propensities to reifi-
cation in public reactions to recognition of alternative sources of law. In
Ontario, Islamic authorities recently announced their intention to formalize
Islamic arbitration proceedings by creating an official institution and train-
ing programme for its officials, stating that shari’a would thereby be intro-
duced into Ontario. This was met by an immediate reaction objecting to the
sharia’s treatment of divorce and polygamy, as well as treatment of women
in general. Following this binary debate, for or against the sharia, the
Ontario government is now introducing legislation to prohibit all religious
forms of arbitration, though it will be years before the constitutionality of
the legislation is determined. While a government commission attempted
to provide a middle ground47 the debate was entirely polarized, and largely
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ignored existing law which precludes resort to the sharia notably in cases of
marriage and divorce, and is open to its application in many instances
involving a foreign element or where party choice prevails. The middle
ground already exists, but was almost entirely overlooked in the binary for-
mulation of the public debate. Echoes of this strong, binary tradition were
heard recently in Bavaria, where Edmund Stoiber in a ringing speech in
March of this year declared ‘Hier gilt das Grundgesetz, nicht die Shari’a’.48 It
would probably be news to most people that there was a possibility of
replacement of the Grundgesetz by the Sharia in Bavaria, but we now know
that, if the proposal is raised, Edmund Stoiber is against it. It is too easy, how-
ever, to dismiss these developments in Ontario and Bavaria as simply the
reactions of local, populist politicians. The same attitudes have been found
to exist at the highest level of government in the United States (though this
will come as no surprise to many).49 They reflect much larger attitudes and
traditions, of separation, which are deeply rooted as well in the population.
The notion of a national legal system remains a formidable barrier to mutu-
al recognition.50

These developments towards an overcoming of separation suggest that sep-
aration is (western) tradition-specific and as such capable of eventual
change. It would notably not be a necessary feature of human cognition,
flowing inevitably from human use of categories as a means of conceptual-
isation, as suggested in some measure by Roland Pierik in his contribution
to this symposium.51 Fuzzy logic assumes the continuing existence of sets,
but insists on their overlapping character. Legal traditions other than west-
ern ones (and even western ones in great measure) use multivalent and not
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binary logic and thus do not separate concepts or propositions over an
excluded middle. They rather bring together through insistence on an
included middle, but the use of concepts or categories is in no way excluded
by this process. Categorisation, separation and reification are distinct
processes, but it is the latter two which are the major obstacles to mutual
understanding and peaceful relations between groups. Let me now try to
suggest how the idea of legal tradition may contribute to such objectives of
mutual understanding and peaceful relations.

Legal Traditions and Diversity in Law

First, however, a word on the modernity of tradition. It has recently been
described as ‘undertheorized’52 and this certainly results from the ongoing
hostility of enlightenment-derived, rationalist opposition to various traditions
supportive of the ancien régime. Edward Shils concluded that it was thought
necessary not only for these particular traditions to be eliminated, but also the
concept of tradition itself.53 Yet this has proven to be an impossible task.
Anthony Kronman even sees tradition as the hallmark of humanity, distin-
guishing it from both gods and animals.54 So western social theory is now re-
adjusting itself to recognition of its own, and other, pasts, largely through the
notion of memory, though memory is but the subjective or operative side of
tradition and both are now receiving renewed attention.55 Modernity is just
another tradition, characterized by its denial of its own past.

The modernity of tradition is most evident in its contemporary and most fre-
quent formulation as normative information, that which is handed down to
us from what we describe as the past. Tradition would thus be neither habit
nor custom (both presentist in understanding) nor the process of transmis-
sion of information (traditio) which has given its name to the concept.56
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Since tradition is information, contemporary information theory is immedi-
ately relevant, though the lawyer concerned with legal tradition is more
concerned with content, sources and formulation, than with volume and
regulation of flow. Tradition is a wide, though potentially technical, concept.
Conceived as the preserved record of the past (in whatever form of retrieval,
from individual memory to magnetic recording), tradition creates (relative-
ly) little animosity since it is the invention or construction of no particular
group. It is as neutral as organizing concepts can be, across the world.
Revelation is a particular, and sacred, form of tradition. Yet in its particular-
ized forms, since it exists only in particularized forms, it may be highly tech-
nical, as where lawyers or other professionals develop highly structured
means of recall, use and capture of information. An ongoing, living tradition
thus is characterized by a looping, reflexive process of feedback, which can
be highly specialized or very informal.57

Tradition appears immediately relevant to the relations between groups of
people and their mutual understanding, principally because it exists as a
flow of information and in no other, reified form. And since information
flow is difficult in the extreme to regulate, it will flow across whatever for-
mal borders which may be created by particular systems. Indeed, the sys-
tems themselves are best seen as particular instantiations of tradition and
their closure impossible, since they are essentially dependent on informa-
tion external to themselves.58 The separation thesis thus collapses in the
face of tradition, and while particular systems may be more or less success-
ful in their efforts of separation, there is no separation so complete or total
as to preclude awareness of ‘a world out there’ and at least some of its con-
tent. Moreover, if something is known to be ‘out there’, as information it is
already ‘in here,’59 and traditions therefore exist only in what may be called
inter-traditional form. They all contain information more or less peripheral
to their own main teaching, derived from other traditions. Those adhering to
any tradition thus are ensured access to information of other traditions and
it is in principle not possible to speak of ‘deux systèmes d’exclusion mutuelle
fondés sur l’ignorance.’60
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Yet if tradition is so ubiquitous and free flowing, why are there so many
obstacles today to mutual understanding? Why is there a separation thesis?
The separation thesis flows from particular traditions which have sought to
disguise their origins in tradition in order for them to assume apparently
autonomous or free standing status. Legal systems would thus simply ‘exist’,
founded on a fact of obedience or some presumption of basic normativity.
Cultures or nations would exist as unities or entities, their boundaries
directing attention exclusively to internal workings and homogeneity. If
these boundaries are accepted, binary logic requires choice, and national
laws of citizenship long insisted on the exclusivity of any state-defined form
of citizenship. Yet all of these forms of identity which would claim exclusivi-
ty are eventually founded on information, in the form of tradition. Even
race, long held to be founded on physical and genetic reality, is now recog-
nized as a social construct, that is, founded on information and belief, now
rapidly declining. The rules of citizenship may change, as their information
base in state legislation changes; peoples may lose their identity through
various forms of acculturation (i.e, acceptance of other forms of normativi-
ty); states and national legal systems may merge or disappear, depending on
the maintenance, or replacement, of their founding instruments. The essen-
tially traditional or information-based nature of all forms of collective
human identity should mean, however, if recognized, that no separation can
be seen as definitive or even effective and all must be seen as open in some
measure, and in a fundamental and not simply regulated manner. This is in
no way destructive, however, of necessary human identity. It is recognition,
however, in modern language, that all communities are essentially, and
only, epistemic communities.

Reified identities should thus be seen for what they are, contingent and
momentary crystallizations of ongoing information flow, upon which
they remain dependent. Legal traditions in particular represent such
transnational flows of normative information, and national states and
legal systems exist as particular instantiations of these traditions at a par-
ticular time and place. They exist within ongoing common laws
(European versions have been English, French, German, Spanish, and
Dutch in origin, but there are non-European laws which have the same
characteristics) and these common laws continue to provide nurture and
support, even if unacknowledged, and remain available in case of need.61

No state has been free of dependence on such ongoing common laws, as
forms of legal tradition. Where the tradition thrives, the state thrives;
where the tradition is weak, largely unknown, or unsuccessful in displac-
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ing other normative traditions, the state may fail, as is now happening.
Failed or failing states cannot be explained or understood by positivist
legal theory; they can only be understood in terms of the non-binary, rela-
tive strength of an underlying legal tradition.

Since legal traditions exist as ongoing flows of very large amounts of infor-
mation, they must accommodate more and different forms of information
than do legal systems. Legal traditions are inclusive and not exclusive and
therefore by their nature must accommodate diversity. A legal tradition thus
constitutes a contradictory, as opposed to a non-contradictory, field of legal
meaning. To accomplish this, and to maintain some level of coherence as
traditions and avoid schism, the great legal traditions have abandoned
Aristotelian logic (if they ever adopted it) in order to find a middle (non-
excluded) ground. Within the tradition of francophone civil law (French
common law) there is Quebec law and French law, which often differ, yet I
think no-one will deny a transnational tradition of francophone civil law,
extending far beyond France and Quebec. The English-derived common law
also accommodates the different laws of the Commonwealth, and even that
of the (republican!) United States. Legal traditions are thus built on multiva-
lent logic. It is not necessary to choose between A (within the tradition) and
not A (which would then be without the tradition). The tradition can encom-
pass A and not A. There is no embedded separation thesis. Both A and not-A
are entitled to (mutual) recognition, and both are entitled to maintain their
ground. Multi-valent logic is more often explicitly recognized in legal tradi-
tions beyond the western ones, but western legal traditions, like M. Jourdain
writing his prose, have been multivalent without acknowledgment of it, at
least in the legal theory of recent centuries.

In western discourse the need for mutual understanding and co-existence is
often expressed in terms of tolerance, but tolerance is an ambiguous con-
cept.62 It teaches acceptance, but does nothing about underlying animosity.
We tolerate that which is external and alien to us, for justifications which
may be utilitarian or right-based. Christians, it is often said, do not wish to
be tolerated, but accepted. In the logic of traditions, however, it is not a ques-
tion of ongoing, covered-over animosity, but of acceptance of the different,
within the cadre of the multivalent tradition. The underlying idea is that of
interdependence. All of the common laws of the world have ongoing, pacific
relations with the other common laws of the world, in recognition of the
necessity of all of them.

R&R 2006 / 3

239

62 Glenn, Legal Traditions, supra n. 56, at 353 (‘Beyond tolerance’, arguing for alternative notion of
interdependence).



Conclusion

Richard Rorty has written recently that 

‘Despite growing recognition that the essentialist habits of thought
which pay off in the natural sciences do not assist moral and political
reflection, we Western philosophers still show a distressing tendency to
essentialism when we offer intercultural comparisons.’63

If this statement is true, it is a result of the powerful force of the separation
thesis, and the many traditions which contribute to it in jurisdictions usual-
ly designated as western. The separation thesis, however, is simply a tradi-
tion and may be resisted as such, in the name of tradition itself. This should
contribute to a freer flow of information, and less separation. Mutual under-
standing could thus be improved. To the extent that separation is no longer
taught as the normal and desirable state of affairs, there should be less vio-
lent resistance to human contact and exchange.
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Separation, Integration and Citizenship,
reply to Glenn

Rik Pinxten*

Introduction

Patrick Glenn’s paper in this volume offers a reasoned attack on the notions
of separation and integration in western tradition. In my view there is a way
out, indeed, but the old dichotomy between extreme right separatism and
fuzzy multiculturalist integration fogged the panorama to the extent that
we did not even begin to look for another option. In this contribution as else-
where1 I advocate for an inclusive form of citizenship.

Separation and exclusivist society models

I have a lot of sympathy for Glenn’s analysis of separation thinking (and act-
ing), especially in assessing it as a deep-seated attitude in western tradition. As
an anthropologist I claim that separation and dichotomisation is not only a
feature of western thinking,2 but also of its way of organizing society and the
world. The idea that we as westerners would be in the lead position of a unidi-
rectional historical line of development, which encompasses humankind as a
whole, and that hence we have the mission to ‘develop’ all others by bringing
them our civilization, is a queer one for a comparative anthropologist. How can
we sustain a claim like that? Is the mere amount of material goods of the past
three centuries or the temporary supremacy by military means sufficient
argument? What about aesthetics, or morality, or the level of happiness ema-
nating from this culture? Anyhow, the format which allows for this claim is
that of ‘us’ against ‘them’, or in Glenn’s terms, that of separation. Whether this
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dichotomy is induced by a religious past (as I believe it is) is a difficult question
for investigation. But that it obtains can indeed be stated. My main aim in this
contribution, however, is not to elaborate on the dichotomy or on the claim of
superiority presumably sustaining it. Rather, I want to go one step beyond the
analysis and propose an avenue of possible solutions.
The principal claim I need to reiterate first is that the essentialism Glenn
points at is, indeed, wrongheaded. Secondly, when we all agree on this, we
have to scrutinize the two opposite societal ideologies of the past three
decades (in Europe, but also in the USA) and show them to be both forms of
essentialist ideologies. I am referring to monoculturalism and multicultur-
alism. Only by analysing to some depth these two opposing stands will we
be able to escape from the separation attitude. In order to make such an
analysis I invite the reader to consider that we may all be in the position of a
phenomenological illusion. The best known example of such an illusion is
that of geocentrism: we ‘see’ that the sun rises, and we ‘observe’ it revolving
around the earth, which then ‘obviously’ is in the centre of the universe. It
took us many generations to become aware that this is an illusion, and that
the phenomena only appear to be what they are not. Now that we ‘know’
that the sun stands still and that the earth revolves around it, we can men-
tally correct our observations. Something of this kind is happening in the
discussion on separation and identity, I claim. We ‘see’ differences and con-
clude that they are the core of reality, they refer to the essences of
humankind. Within this frame we then distinguish between two opposing
positions: the mono- versus the multiculturalists. We must become aware of
the illusionary nature of this essentialist reasoning first.
In the past decades the new extreme right groups in Europe and the USA
have adopted the view that cultures are like essences: they cannot mingle
and hence monoculturalism would be sensible and multiculturalism is dan-
gerous for the identity of any tradition. On the basis of this reasoning the
rightist groups then plead to exclude other religious or cultural groups from
this society: they are said to have another essence and hence not to be likely
to mingle with the local cultural group. Both historically and sociologically
the essentialism in this reasoning is untenable. In the USA the historical and
sociological reality is one of immigration and cultural mixing ever since
colonialism. In Europe we have a documented tradition of consecutive inva-
sions, wars, occupations as well as cultural and population shifts since Julius
Caesar invaded the northwestern territories of the continent. The claim of
cultural essentialism is obviously not well founded when looking at these
facts of cultural mixture going on for ages: not Christianity, but innumer-
able influences from India and China to Islamic cultures have formed what
is known as ‘western’ civilization today, surely formatted by means of local
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inventions and original transformations as well. However, the ideology of
extreme right essentialism uses the shaky specification of separation think-
ing to sustain an exclusivist political point of view. That is to say, they
wrongly claim things like: druidism is the ‘real’ religion of this part of the
world, and Christendom is a Fremdkörper in the West since it was only intro-
duced with Clovis (500 A.D.). As if culture or religion in the region can be sup-
posed to have a perennial core, regardless of the demonstrable continuous
stream of occupations and wars in the European plains since time immemo-
rial. On the other hand, a range of democratic politicians and media people
in Europe and the USA have over the past three decades been drawn to the
position of multiculturalism: democrats claimed to be tolerant (as Glenn
mentions) vis-à-vis other cultures (in immigrant and refugee groups) in
opposition to the monoculturalists. Unfortunately, when going into the ide-
ology of multiculturalism it is either so vague that it loses policy potential or
proves to end up as essentialism as well: multiculturalists claim that mem-
bers from another cultural tradition should be allowed to live in their new
context (e.g., the European Union or the USA) as full members of their (for-
mer) culture. The majority is accused of intolerance by hardboiled multicul-
turalists when it does not respect the unconditional right to live as a mem-
ber of their ‘original tradition’ to newcomers. In practice, this led a former
Minister of Health in Holland for example, to try and implement a law
which would grant the right to women from the Horn of Africa in Europe to
be circumcised (i.e., have the clitoris and labia cut out) by a medical doctor
and covered by the state health security system. That this practice (apart
from cases of acute interventions by doctors, of course) is thus likely to deny
the universal principle of equal rights for women and men by institutional-
ising a violent and coerced mutilation of these women was then considered
of less importance than the respect for this particular tradition. In practice
this even yields a racist attitude: when e.g. Turkish descendents are
addressed as ‘Turks’ in the third or fourth generation, or rules and habits of
the country of origin (with clitoris excision as the one most debated) are to
be ‘respected’ by the host country over and against national or European
laws and even Human Rights, we are on a sliding slope to racism. The
inequality and the lack of protection for women and children which have
emerged from such a form of multiculturalism pose serious problems, not
only for the host society which is said to be built on principles like the right
of equal treatment, but for any mixed society.
Both of these ideologies, mono- and multiculturalism, are essentialisms: the
former claims a cultural essence for a presupposed local majority, and the
latter does the same for all cultural communities, except the majority. In my
view the main problem is that neither is adequate for the purpose they
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claim to achieve. In Europe and the USA the population is religiously and
culturally diverse, and since the fall of the Berlin Wall (1989) diversity has
increased: e.g., medium cities like Lille, Brussels or Antwerp and Marseille
host groups from some 200 non-European cultures. That means that cultur-
al and religious diversity is rampant. There is no reason to suppose that
diversity will diminish in the foreseeable future. Both wealth in these
regions and wars in the homelands of refugees seem to guarantee that the
influx will continue for years to come.
The exercise I engaged in with former publications was to show how a min-
imal, but universal platform of citizenship rules and attitudes is the only
adequate answer to this complex situation. The claim is that a minimum
platform of rules and attitudes, shared by any individual of a diverse popu-
lation, constitutes the necessary condition for such a population to live
together in a societal construct and on one territory in a durable and a rela-
tively peaceful way. Both values (peaceful and durable) are ideological in
nature, but I suppose a majority can be found for them, and not for constant
violence and insecurity as basic principles. What does the platform look
like? I limit myself to Europe, to make the claim as strong as possible.
An actualisation of the principles of the Enlightenment will do the job. That
is to say, along with Glenn I advocate that culture can never serve as a basis
for the organisation of a mixed society. As anthropologist, however, I grant
that cultural identities are very important for communities. Combining
both claims in one societal and political structure is my proposal: a basis of
common ‘civic values’ which are transferred through education to all citi-
zens and cultural identities which come in at a secondary level. Yet more
importantly than mere values, the institutionalisation of these values is
what has been happening over the past six decades of EU: freedom for all,
equality for all and solidarity (guaranteed by a neutral redistributive
instance). These principles and their institutional concretisation in rules of
conduct and in institutions (laws, services, organizations) have been
installed in the mind of the citizens in their respective states and prove to be
shared and genuinely incorporated by citizens. Over the decades we saw a
growth of freedom to the extent that churches and political parties have lost
their firm grip on their following. This is sometimes interpreted as a crisis
(e.g., the distance between political parties and the citizens), but may be
appreciated as well as a growth toward ‘integral freedom’.3 In that interpre-
tation, which I advocate with Touraine, the citizen is not only ‘free from
bonds’ (with king and church, i.e., negative freedom), but gradually deliber-
ates autonomously as an agent at each instant. The challenge for the citizen
then, is to go into negotiation as a free agent in order to find optimal condi-
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tions for all living in this free world. Not much has been forwarded in this
department, but the condition is well described by Touraine’s notion of ‘inte-
gral freedom’. In terms of equality a similar trend of growth of equality can
be assessed: ‘equal rights’ is high on the agenda and women, holebis (i.e.,
homosexuals, lesbians and bisexual people) and other minorities have grad-
ually been granted (more) equal rights. To be sure, not all is well and certain
groups are not treated equally in the EU (notably refugees and immigrants),
but the difference with the situation around the Second World War is strik-
ing: women have gained financial and economic independence to a large
extent, discrimination on the basis of gender or religion has diminished dra-
matically, and so on.
Finally, solidarity is installed as a shared system of beliefs and practices in
the EU, which serves as a safeguard for all needy citizens: social security and
health insurance for all. The system is basically a solidarity system in that
salaried people, entrepreneurs and policy organisations pay a substantial
percentage of the wage to a neutral body (a state agency, most of the time)
which acts as a redistributive instance for all those in need at a certain time
of their life. The intriguing thing, from my point of view, is that this system
is clearly accepted and carried forward by European citizens (notwithstand-
ing some criticism or attempts to reorient it).
This constitutes the minimal platform: it is clearly a set of rules of con-
duct and of institutions which apply to all citizens, regardless of gender,
religion, culture or descent (in line with the charter of Human Rights, as
the basis of the EU construct). The attack of neo-liberalism on the solidar-
ity corner of this building testifies to the tension between the three prin-
ciples and their institutional formats: dropping one of them reshapes the
whole building of common citizenship, or might have it collapse. For
example, if one attacks or abolishes the principle of solidarity (by pri-
vatising health insurance) the European project will probably cease to
exist, and exclusion of particular groups is to be expected: in the pro-
grams of extreme parties this is exactly what is proposed vis-à-vis
refugees and immigrants, who then get at best a second rate citizenship
status.4 If one drops the principle of equality, a form of apartheid could be
argued for by policy makers. This is what we saw in the ‘dual society’
model of the UK and The Netherlands in 2005. In both latter cases reli-
gious or cultural identity can be granted or even subsidized by a govern-
ment, but equal chances or equal rights are deleted from the triad of prin-
ciples. My contention is that such policies will prove to yield instability
and violence, as is already well documented for the UK.5 Hence, the thesis
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seems to stand that durable and peaceful coexistence with a high degree
of diversity in the population is only possible, provided the three princi-
ples of freedom, equality and solidarity for all are actively safeguarded
and respected by all as a minimum common platform. It is clear that this
minimal circumscription of citizenship then comes first for all members
of a population: citizenship is here defined as the respect for and active
pursuit of the platform indicated by all members of the population.
Beyond that level of citizenship individuals, groups and communities can
live their religious or cultural particularities, with respect for the com-
mon platform for all as citizens of a common political complex. I deliber-
ately use the term ‘political complex’, and not ‘the state’ (see below).

Integration and an inclusive societal model

Over the past years some important research in the area of politics and cul-
ture has been produced. I mention two authors in particular, since their
work is missing from both Glenn’s and Van Brakel’s text (this volume), and
they offer highly original ideas for a democratic societal model with a cul-
turally diverse population: Margalit and Castells.
In an awe inspiring trilogy Castells6 managed to show convincingly how
economic and technological globalisation (through the new high technol-
ogy of the third industrial revolution) triggers several societal develop-
ments at the same time: the nation states are increasingly losing power
over the past decades, and identity movements of all shades and degrees
emerge worldwide. In other words, there might be a(n) ‘(ideo-)logical’ con-
tradiction between the universal claims of globalisation and the emer-
gence of a multitude of more or less particularistic identity movements.
But there certainly is not a societal contradiction when looked at some-
what closer. That is to say, the separation thinkers in the identity move-
ments will land in fundamentalism of one sort or another: the presumed
identity separates them out, mentally and eventually socially, as a reli-
gion, a culture or a race which is thought to be irreducibly and essentially
different from all other human groups or communities. However, when
looking at humankind in an inclusive perspective (all of humanity, the one
and genetically homogeneous human species, Relethford7 it is perfectly
logical and existentially gratifying to identify with particular religious
groups and cultural traditions at a more particular level of humanity. In
other words, once we recognize that we are all human beings and share
common features, genetically and physically to begin with, we can adopt

R&R 2006 / 3

246

6 M. Castells, The Information Age, 3 volumes (Blackwell, Oxford, 1996).
7 J.H. Relethford, The Human Species: An Introduction to Biological Anthropology (McGraw-Hill,

New York, 2005).



a decent advocacy about our relative differences in tastes and beliefs,
habits and rules. When we want to live our particularity as if it counts for
the full hundred percent of our humanity, then we land in fundamental-
ism, racism or more generally exclusivism (see on ‘cultural fundamental-
ism’ as a generic term in anthropology.8 At the level of a large population
(and not of the human species as a whole) a similar inclusive position
obtains: when taking an inclusive view on society seriously, we have to
reason and propose policies for the population which lives together for a
certain amount of time on the same territory and/or in one societal organ-
ization. Concepts and rules should imply all citizens first and foremost,
and respect for these concepts and rules is asked from the whole popula-
tion, regardless of the cultural or religious particularities of groups and
communities which constitute it.
Margalit9 can be profitably linked to this reasoning, although of course his
research followed a quite different avenue (coming from political philoso-
phy, and not at all anthropology). He uses the notion of ‘decent society’ when
talking about structural exclusion and structural humiliation of groups and
communities. He points to a long-term and systematic frustration of groups
and communities who are denied basic (human) rights and are hence not
able to fully deploy their personality: e.g., immigrant groups in Europe are
denied political citizenship for one or two generations when they do not
adopt the nationality of the host country. Or groups are excluded from jobs
on the basis of gender (e.g., the case of the women who cannot become
priests in Catholicism), religion, physical condition or race. Where we see
that the blame is then almost systematically put on the shoulders of the
frustrated group and measures of indeed integration or assimilation are
devised for them, Margalit claims that the society as a whole (and basically
the majority policies) is ‘indecent’, since it structurally prohibits that group X
or community Y can become a full person under the conditions that obtain.
Not only does the author offer an intriguing set of ‘defaults’ that we can eas-
ily find in practice in Europe and in the USA, but he also points to measures
to reach an inclusive decent society by remedying the defaults, rather than
shamelessly blame the victims of exclusion. Hence, a first attempt to over-
come the illness is offered here. Typically, Castells claims that state power is
diminishing worldwide and Margalit speaks about society, and not about
state. In the final section I have to pick up this point of the role of the state
once more.
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Intercultural education and other means to overcome separation

Moving away from the old habits of exclusion on social, religious, cultural, gen-
der or still other grounds certainly is far from easy. Hoping that human beings
will become tolerant and apply an inclusive perspective on their society or on
humanity as a whole spontaneously is at best naive, at worst it borders on irre-
sponsibility and guilty indifference. However,having said this, it is still our duty
as scientists and intellectuals to critically investigate which strategies work and
which are inadequate. The inadequacy could be triggered by features of the dif-
ferent traditions involved, of religious dogmas or even of fear to lose the eco-
nomic and wealth privileges the richer communities now have achieved. If we
take the above analysis seriously meaning that the triad of freedom, equality of
chances and rights, and solidarity are preconditions for a mixed population to
live in a durable and peaceful state of coexistence, then we will have to look for
means and principles which help make such a minimal platform prominent in
the mind of the citizens. I present a few examples of research and implementa-
tion of results with which I have been busy over the past couple of years.
Theoretical processing is barely starting, but it is certainly meaningful to point
to a selection of concrete areas and projects to start with.
A series of methods and techniques are already being devised, be it that they
live an almost subliminal life. Both exclusivist ideologies and life stances (like
nationalism, some religions, neo-liberalism and ‘new’ racism10 and economic
globalisation in a harsh form of capitalistic worldwide expansion in the
name of unquestioned and almost religiously revered ‘laws of the free mar-
ket’ are very dominant and often violently present in the world after the fall
of the Berlin Wall. The result is that the well meaning inclusive perspectives
are not ‘sexy’ or ‘trendy’ as I heard them disqualified t is clear that the respect
for the ‘minimal basis’ is not automatic. However, there is no alternative and
hence education, and good practices can be influenced by state organisms.
Time and training in intercultural communication and interaction will have
to be allowed to enhance the feasibility of the intercultural project.
First and foremost there is education. In educational studies the exploration
of techniques and curricula which are deliberately focusing on intercultural-
ity is underway. There are some journals now (like ‘Intercultural Education’,
‘Culture and Psychology’, and ‘Mind, Activity and Culture’) devoted to this
perspective and some school projects are being implemented.11 At the EU
level, intercultural education was granted the status of ‘priority’ in 1988,
although especially larger nation states in the Union are still hesitant to
implement this agreement in their educational system. Secondly, to view the
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EU as an immigrant region is only very gradually taking shape in the minds
of common people and policy makers: the curriculum material is still prima-
rily nation state oriented. Notwithstanding all this, it is a fact that over the
past decade the shift towards an ‘intercultural’ stance has started. The actual
pedagogical demands of mixed schools in the cities of Europe only make this
shift more urgent and unavoidable. As head of the Centre for Intercultural
Education at Ghent University, I can testify to all this. The Centre was com-
missioned by the Flemish Government to study conflict development in
mixed schools, to select adequate curriculum material (Europe-wide) and to
offer training on the basis of research to all schools in the Flemish region. It is
the largest centre in the EU with this mission, and yet it cannot fully cope
with the requests. It develops educational programs which break away from
the teacher-focused perspective and recognizes the cultural learning styles of
pupils from different origin as a potential input in the classroom happening.
Moreover, it offers training where teachers and other staff learn to cope with
mixed class populations (with different languages, religions, habits and
tastes and school traditions) and bend differences to the benefit of all.
Obviously, a lot of territory will have to be covered, but it is clear that the focus
on interculturality is a valid one, especially in the cities where diversity is
greatest. What is the role of a state in this development? Given that the power
of states is decreasing, and in agreement with Glenn’s comment that states
have more often been causes of division and confrontation, we have an inter-
esting development in the EU: state power at the EU and at the national and
regional levels facilitate intercultural education in the perspective of the
minimal civic basis of citizenship and at the same time withdraw as much as
possible from the educational scene. At the EU level, through the principle of
subsidiarity, intercultural education is given priority and at the same time
the concretisation of it all is relegated to the lower levels of power (state and
region). At the state and regional level, a similar move can be observed: in line
with EU rules, schools and school groups are given maximum autonomy. This
is a way of seeking a neutral position for the state level, while at the same
time defining the most general ground rules. This breaks away from a ‘statist’
tradition, but is still in its experimental phase, I think. To sanction the gener-
al regulations, bylaws are voted in the respective parliaments against racism,
discrimination, and so on. The difficulty in reaching workable laws in these
issues indicates for me that we are in a transition period: we move away from
a situation where the state had at least four instruments to enforce its power
(education, military draft, taxes and justice) to one in which all modern states
have only two of them (taxes and justice). If this is true, then we do not have
a more neutral state now, but rather a less powerful one.
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Parallel developments can be pointed at in cultural policies. In 2006 the
Flemish Minister of Culture, Youth and Sports launched a binding directive
for the whole sector stipulating that ‘interculturalising’ will from now on be
an obligatory feature of cultural houses, culture brokers and organisations
in the field which draw government subsidies.12 In practice, the ministry can
intervene through subsidies: promoting intercultural initiatives and deny-
ing subsidies to monocultural ones. With different representatives in power
this may, of course, be altered. Over the past five years cultural initiatives
which promote cultural and artistic productions and activities of groups tra-
ditionally excluded, were singled out for public sponsoring and given the
opportunities to grow and become known. In this area methods and tech-
niques are being scrutinized (slowly but steadily), which can have an eman-
cipating outcome for the groups and communities concerned. So far, a selec-
tion of practices is being studied and published in an attempt to help the
field restructure in the frame of an inclusive society.13

Very recently private companies in design studies and in intercultural man-
agement are moving to this focus and showed interest in projects of joint
venture. This is still very fragile and too uncertain to attach labels to or refer
to publications. It is certainly significant enough to mention it in passing.
A final example stems from policy thinking in an intercultural world. Groups
of citizens are gathering here and there to analyse the new society and make
proposals. The more publicised of them was a group around Pierre Bourdieu
in Paris, which appears to be discontinued after his death. But different local
groups exist: for example, ‘Pensées libres’ in Paris, or the ‘Spinozists’ in Ghent.
The latter develops a proposal for the recognition and eventual subsidizing of
tens of religious cults and life stance organisations in the diverse urbanised
context of Belgium. It proves to be the case that the existing system of recog-
nition within the confines of the Constitution grew into an ad hoc regulation
of the field: there are four Christian denominations, one Judaic cult, only one
Islamic organisation and one life stance union which were legally recognized
and protected. Attached to this status these denominations are allowed to
offer a religious course in the school curriculum, and their temporalia are
subsidized under certain regulations. However, each of the denominations is
subsidized and its working assessed differently from the next one: the
Islamic community is systematically counted, screened by the secret policy
agency and obliged to organise regular elections of an executive council.
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Some of the others simply ‘state’ what they presume their following amounts
to and get subsidies on that basis. One denomination is recognized because it
happened to be the one to which the first king of Belgium belonged, and so
on. In the perspective that presently tens of other denominations are flour-
ishing in the cities, – with great success for some (like Buddhist and Hindu
groups of different origins and format), – it is clear that the ‘system’ may not
survive the growing diversity trends since the late ‘80s of the past century.
Anyhow, the unequal and indeed unjust treatment of some denominations
in comparison with others poses a serious juridical problem. Obviously, the
system was developed in an era when the problem of (religious) diversity was
not on the agenda, not like today anyway. The goal of the group mentioned
(i.e., the Spinozists) is to develop an alternative, which would be fair and ade-
quate for the new diverse and urbanised society of today. These are educated
citizens at work, who offer their results for discussion with groups of citizens
and policy makers. In the examples mentioned, not the state but a group of
citizens is taking the initiative to reshape society. For those aspects that are
relevant for legislation and law enforcement, political representatives are
approached to discuss and eventually pass a proposal for law. Apart from that
the traditional state is not in the picture, it seems. Discussion and negotiation
is taking shape between groups of citizens first. I believe this to be a trend; the
future will corroborate this or reject it.

Conclusion

In this contribution I have analysed the impact of separation thinking and
action on the new mixed society we are living in. The important point here
is that the choice is not between separation or exclusive thinking on the one
hand and the alternative of integration on the other hand. Rather, I advocat-
ed that the dichotomy as such should be dropped in favour of the recogni-
tion of a commonly shared minimal platform of rules and values for the
whole population. This constitutes a common definition of citizenship,
which should be transferred through intercultural education and through
cultural and societal policies.
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The Necessity of Categories and the
Inevitability of Separation, reply to Glenn

Roland Pierik*

Introduction

The central topic of Prof. Glenn’s paper is the separation thesis: ‘the idea that
true separation, of concepts, things, people or peoples, is possible and even
necessary.’1 In the first part of the paper, Prof. Glenn provides a comprehensive
description of the separation thesis and an overview of the dominance of its
intrinsic opposition between either/or categories in Western intellectual and
legal history. The paper covers a wide variety of examples, ranging from the
non-contradiction claim in Aristotelian logic, the incommensurability claim
in mathematics, the separation in Christian religion between the world of God
and the world of humanity, to the importance of boundaries for national legal
systems, the separation of national law from all other forms of law, and the
positivist’s distinction between State Law and other forms of law or morality.
The second part of the paper shows how each of these separations, that have
for ages dominated the Western intellectual history, have, over time, become
subject of scrutiny, critique and have, over time, been replaced by less
dichotomous alternatives. For example, Aristotelian logic has been supple-
mented by ‘fuzzy logic’, accepting the vague nature of boundaries, and
debunking binary opposites. The paradox, however, is that although the
Aristotelian dichotomous logic has been debunked in academic circles for a
long time now, it is still profoundly rooted in popular consciousness.
A similar paradox can be found in the historical development of the concept
of race. For ages it was taken for granted that there were essentialist distinc-
tions and ‘unbridgeable differences’ between members of different races.
Each race was perceived to be endowed with particular forms of collective
identity that were ‘transmissible genetically’.2 However, over time this racial
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essentialism has been debunked. Nowadays both science and law dismiss
the claim that there are essential distinctions between the races, and view
race as a social construct.3 The paradox, again, is that, although essentialist
racial separations no longer have any learned or official approval, they still
play a very prominent role in ordinary social and political life.
Glenn’s paper does not discuss the separation thesis in general, but focuses
on its role in current debates on cultural diversity. The paper starts by a dis-
cussion of British debates on multiculturalism that emerged after last year’s
London bombings. Glenn characterizes these debates in terms of a dichotomy
between ‘separation and isolation on the one hand and a form of social
absorption or integration on the other’. Glenn argues that separation, in
which ethnic groups are ‘isolated in their own communities’ is undesirable.
On the other hand, cultural integration does not provide a viable alternative
because the world has, up to now, never known integrated societies.
Interestingly, the separation thesis seems to function here in two different
guises: firstly in a descriptive way, describing the separation of various ethnic
or cultural groups in Britain; secondly in a conceptual way, conceptualizing
the dichotomy between separation and integration. The question that Glenn
seeks to answer is formulated as follows: how can separation be overcome,
short of the impossible goal of integration?4 Moreover, Glenn focuses on the
role of law and legal traditions as possible means in overcoming separation.
The latter topic of law and legal traditions will be discussed thoroughly in
Pinxten’s essay in this volume.5 In my contribution I will mainly focus on the
role of the separation thesis in current debates on multiculturalism.
I agree with the basic tenant of the paper that an understanding of some-
thing like the separation thesis is essential for a fruitful discussion of cur-
rent societal and political problems of pluralism and of cultural, religious,
linguistic and ethnic difference. Moreover, the paper provides a rich
overview of the dominance of the separation thesis in Western intellectu-
al and legal history. However, the paper provides a convincing demonstra-
tion that the separation thesis dominates the Western tradition; it is less
successful in giving a systematic explanation why the separation thesis
has been so dominant in the Western intellectual and legal traditions. In
this reply I will argue that the human tendency of thinking in strict cate-
gories and dichotomous distinctions provides an explanation for the dom-
inance of the separation thesis. Moreover, I will argue why this explana-
tion makes me sceptical about Glenn’s optimism on the possibility to
overcome separation.
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Separations: for real?

Glenn’s paper provides a convincing argument that the separation thesis
has dominated Western intellectual tradition, but does not explain why it
has been so dominant. I think that a convincing version of such an explana-
tion can be found in the way our human brain is organized. The cognitive
capacity to make clear distinctions is an essential condition for human sur-
vival. The world consists of an infinite number of objects and differences
and similarities between them, and without the ability to categorize, ‘we
could not function at all, either in the physical world or in our social and
intellectual lives’.6 Jerome Bruner concludes that:

There is, perhaps, one universal truth about all forms of human cogni-
tion: the ability to deal with knowledge is hugely exceeded by the poten-
tial knowledge contained in man’s environment. To cope with this diver-
sity, man’s perception, his memory, and his thought processes early
become governed by strategies for protecting his limited capacities from
the confusion of overloading. We tend to perceive things schematically,
for example, rather than in detail, or we represent a class of diverse
things by some sort of averaged ‘typical instance’.7

Knowledge about one’s environment is the result of (mentally) organizing it
in categories. Animals, for example, are categorized in species, or in cate-
gories like ‘dangerous’ and ‘innocent,’ etc. Human beings are separated in
various crosscutting and sometimes overlapping categories of men and
women, short and tall, heterosexual and homosexual, or along ethnic lines.
The purpose of categorization is to reduce the infinity of possible differences
in one’s environment to workable proportions, while maintaining relevant
discriminations between classes.8 Rogers Brubaker concludes that our over-
all mental architecture is such that we find such social categories ‘easy to
think’:

‘The evidence suggests that some common sense social categories – and
especially ethnic and racial categories – tend to be essentializing and
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naturalizing. They are the vehicles of what has been called a “partici-
pants’ primordialism” or a “psychological essentialism”.’9

These cognitive processes of categorization provide a plausible explanation
why the separation thesis is so dominant in Western Intellectual history.
Human cognition necessarily designates strict separations between cate-
gories to understand one’s environment. Even though there are no essential
separations between social categories, these distinctions are cognitive
devices, invented to structure one’s environment.
However, the fact that separations between social categories are no
‘essences’ but socially constructed regularities does not make them super-
ficial or perishable. Social categories obtain their own meaning by the
stereotypical generalizations about the persons within such a category:
The Dutch are rude, Canadians are polite, men are competitive and women
prefer motherhood above a career. Like categories, such stereotypes are
cognitive devices that, by relying on categories, help us to make faster and
more efficient perceptions, inference and decisions. The term ‘stereotype’ is
used here in the non-pejorative form and refers to the beliefs or expecta-
tions about the qualities and characteristics of specific social categories.10

These generalizations are assumed to apply to all members of the category.
Such stereotypes are very influential because of the human tendency to
infer strong interferences from surface similarities: ‘our thinking about
social categories gives disproportional strength to category differences cor-
related with physical appearance’.11 Categorizations and generalizations
are thus two sides of the same coin: categories are known by their general-
ized labels, and generalizations enable us to distinguish a specific social
category from others. The generalizations reinforce the differences
between the different categories.
Cultural difference is not only embedded in individual cognition but also in
the basic structure of society. The social construction of categorical diffe-
rences between cultural and ethnic groups cannot be reduced to discernable
individuals and their considerations and preferences. Instead, they must be
understood as the aggregated and accumulated result of social interactions
guided by the categorizations, generalizations and stereotypes. They are
passed on to new members of the society by processes of socialization
before the age of reason and over time become internalized. Keith Hylton
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emphasizes this for the inter-generational transfer of racist beliefs on
African Americans in the USA:

‘Like a resilient virus, racism has a tendency to replicate itself in succes-
sive generations and is to some extent self-confirming. (…) Thus, racism
once embedded in an institution is likely to remain for several genera-
tions.‘12

African Americans do not necessarily share specific cultural beliefs, norms,
or values. Instead, they display the same range of conceptions of the good
life as the rest of society: there are left-wing and right-wing African
Americans, religious and atheist African Americans, etc. Still, the category of
African Americans has a different position in the basic structure of
American society, which is generated by the specific stereotypical images.
For example, Asian Americans are regarded as productive, hard-working,
and obedient, while African Americans are regarded as good at sports and
music, but less suitable and reliable as employees, or straightforwardly lazy.
The social construction of the African-American race has a long history,
which includes well-known elements like slavery, racism and government-
sanctioned segregation in the form of Jim Crow legislation.13 Martin Gilens
concludes that racial generalizations are still very much present in contem-
porary American society. ‘In particular, the centuries-old stereotype of
blacks as lazy remains credible for large numbers of White Americans.’ This
stereotype grew out of, and was used to defend, slavery and it has been per-
petuated over the years by the continuing economic disparities between
black and white Americans.14 Rebecca Blank argues that such stereotypical
generalizations of social categories work as self-fulfilling prophecies:

If someone is perceived or identifies himself or herself as belonging to
the African American or another racial group – regardless of the person’s
precise physical or other characteristics – that classification creates a
social reality that can have real and enduring consequences. For
instance, racial classification can affect access to resources (e.g., educa-
tion, health care, and jobs), the distribution of income and wealth, politi-
cal power, residential living patterns, and interpersonal relationships.15
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As a result, all African Americans, regardless of their individual skills and
attitudes, face certain barriers in their everyday lives that members of other
social categories do not face.

From categories to separation

These arguments from cognitive anthropology and social psychology pro-
vide an answer to the question why the separation thesis has been so domi-
nant in Western intellectual history. To make sense of the overwhelming
abundance of information in one’s environment, human cognition neces-
sarily designates strict separations between categories. For one thing, it
explains why separations have been perceived for centuries as natural. In
hindsight we can conclude that the essentialist racial and cultural cate-
gories and separations were also (misguided) intellectual constructions.
This social construction of categorical difference was such an imperceptible
process that its results – socially constructed categories like race, nation and
culture – appeared to be brute facts: independent entities with their own
meaning in the social and physical world.
But even after the essentialist explanations for difference and separation
have been debunked, they remain a dominant factor in social life and inter-
action. Difference and separation is internalized by individuals and embed-
ded in interactional patterns, the institutional order, and the basic structure
of society.16 Categories are interwoven in the fabric of society and state, and
the embedded character of difference conceals its constructed origins. We do
not ordinarily think about nor act upon the categories of social life; instead,
we act and think within them.17

‘Social classifications take on a life of their own apart from the claims ini-
tially advanced with them. They become diffused and standardized, even
on an international scale. This diffusion may obscure their origins and
make them appear to be objective, natural, and self-evident.’18

Anthropologists and psychologists emphasize that difference and separa-
tion are continually constructed and reconstructed in social interaction,
directed by the cognitive structures. If we find these arguments plausible,
we can draw an important conclusion on the separation thesis. Glenn situ-
ates his argument in intellectual history; after having discussed a wide vari-
ety of examples he concludes that the separation thesis is profoundly
anchored in all levels of western civilization. If we accept the conclusions
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drawn in cognitive anthropology and social psychology, we can argue that
the separation thesis is not only anchored in western civilization, but even
one level deeper, namely in human cognition.

One could argue here that categorization must be distinguished from separa-
tion: dividing a population in several categories is one thing, drawing firm
borders between these categories is another. Such a situation in which several
social categories live side by side without firm borders between them could be
an example of the sustainable diversity that Glenn strives for.19 Glenn could
accept categorization as a universal cognitive feature of human beings but at
the same time maintain that only the western tradition draws firm borders
between these distinct categories. In the remainder of this paper I would like
to do two things. Firstly, examine whether it is possible to overcome separa-
tion while maintaining categorization. Secondly, I want to examine whether
drawing firm borders is exclusively a Western affair, as Glenn suggests. Un-
fortunately Glenn’s paper only provides support for the claim that the separa-
tion thesis has been dominant in the western intellectual tradition, but he
does not show its absence in other traditions.20 I will discuss an issue of cul-
tural diversity that shows that the dominance of the separation theses is more
widely spread than only in the Western hemisphere.

Overcoming separation

Distinguishing categories is a universal character of human consciousness,
but only the western tradition devises strict separations between them, or so
Glenn asserts. But what does it mean to overcome separation? It is clear that
it doesn’t imply overcoming categorization; Glenn emphasizes ‘sustainable
diversity’ as an admirable goal and starts from the assumption that integra-
tion is impossible.21 So how can we overcome separation while maintaining
distinct categories? Glenn presents overcoming separation as an inevitable
endpoint of a continuing process of emerging insight in which separations
are debunked. He discusses the example of race, arguing that we acknowl-
edge it to be a social construct, thus ‘devoid of any scientific or objective real-
ity’.22 Also nationality is disposed of its essentialist character, since nations
are best seen as people simply ‘born into a particular contingent set of cir-
cumstances’.23 The suggestion in both examples is that once the essentialist
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explanation of the separation has been debunked, we can overcome these
separations.

‘The separation thesis flows from particular [read Western] traditions
which have sought to disguise their origins in tradition in order for them
to assume apparently autonomous or free standing status. (…) Cultures
or nations would exist as unities or entities, their boundaries directing
attention exclusively to internal workings and homogeneity. If these
boundaries are accepted, binary logic requires choice, and national laws
of citizenship long insisted on the exclusivity of any state-defined form
of citizenship.’24

For a better understanding of the separation thesis, we have to distinguish
its ontological and the epistemological interpretation. Those who defend
the separation thesis emphasize its ontological character and claim that cul-
tures are truly and essentially separated. Critics like Glenn interpret the sep-
aration thesis as an epistemological claim that cultural separation is a social
construction which is ‘the result of many intellectual constructions’, and
generates ‘obstacles’ that operate ‘as forms of blockage of any efforts of dia-
logue and communication’.25 Thus, communities are not essentialist but
epistemic entities.26

Existing communities have no essential and definitive character; instead,
they are merely ‘contingent and momentary crystallizations of ongoing
information flow, upon which they remain dependent’.27

‘Yet all of these forms of identity which would claim exclusivity are even-
tually founded on information, in the form of tradition. Even race, long
held to be founded on physical and genetic reality, is now recognized as
a social construct, that is, founded on information and belief, now rapid-
ly declining. (…) The essentially traditional or information-based nature
of all forms of collective human identity should mean, however, if recog-
nized, that no separation can be seen as definitive or even effective and
all must be seen as open in some measure, and in a fundamental and not
simply regulated manner. This is in no way destructive, however, of nec-
essary human identity. It is recognition, however, in modern language,
that all communities are essentially, and only, epistemic communities.’28
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Moreover, Glenn sees the unmasking of this essentialist character of cul-
tures as a possible route to overcoming separation. Glenn argues that the
separation thesis ‘collapses’ when we unmask those traditions which have
sought to disguise their origins in tradition by assuming an autonomous or
free standing status of purity, separated from the rest of the world.
Emphasizing tradition debunks separation as ontological essence, and
affirms its contingent and epistemic character. Recognizing this epistemic
character of ethnic, racial, and religious communities implies that no sepa-
ration is definitive but all are open to reinterpretation. Glenn seems to sup-
pose a slow but emerging understanding process in which gaining under-
standing on the faulty defences of separation will eventually lead to
overcoming separation. This process starts within academic circles and will,
over time, trickle down to a broader endorsement in society. After all, if sep-
aration is a social construction, it can also be deconstructed:

‘To the extent that separation is no longer taught as the normal and
desirable state of affairs, there should be less violent resistance to
human contact and exchange.’29

I have two reasons to doubt this optimistic prospect. Firstly, Glenn claims
that because race is a social construction, it is ‘devoid of any real objective
reality’ but this misses the point of socially constructed inequalities as dis-
cussed in section 2 (Separations: for real?). The social construction and per-
petual reconstruction of race in social interaction is very real and has very
concrete consequences, as we can see in the position of African Americans in
the USA. This social construction and reconstruction of race can have effect
regardless of the diminishing official or learned approval.
Spreading knowledge on the indefensibility of essentialist justifications of
the separation thesis alone will not uproot the separation thesis. As I argued
in section 2 (Separations: for real?), our human cognition functions – maybe
we could even say flourishes – by devising strict categories, and runs the
danger of overemphasizing relative innocent differences into strict
either/or categories, and ascribe stereotypical characteristics to the ele-
ments of these categories. This is ipso facto not a bad thing. Human survival
is served by the fast and precise capacity of distinguishing dangerous situa-
tions from safe ones. Science is served by thinking in strict dichotomies, as
mathematics, Aristotelian logic and the zero-one logic in computer science
has proven. In our day-to-day life as citizens, scholars or instructors we rely
explicitly and implicitly upon distinctions like safe and unsafe situations,
good and bad wine, talented and untalented students and exiting and bor-
ing papers. We know that these categories and our distinctions between
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them do not refer to essences out there; still they help us to make sense of our
world. In our reflective moments we can all see that the borders between
racial, ethnic and gender categories are fuzzy instead of strict; we know that
the dichotomies and separations we routinely live by are too strict. But we
use them in our day-to-day life to avoid the danger of mental overload.
Categories and separations are two sides of the same coin and I do not see
how a better understanding of their constructed character can help us to
overcome separation. We also know in our reflective moments that to lose
weight we have to eat less and exercise more, and that hangovers are easily
avoided by drinking apple juice instead of wine. Still this knowledge does
not deter many to become overweight or occasionally drink too much.
Of course, we have to be very aware of our tendency to devise strict categories
and to overestimate differences between categories. We have to be aware that
the separations we live by are cognitive constructions that should not be taken
at face value as essentialist entities. The recognition that separations are social
constructions enables us to make them subject of scientific scrutiny and moral
deliberation. For example: which separations are helpful (e.g. separation of
national law from all other forms of law); which separations are confusing or
cannot be sustained upon closer examination, and which are perverse (essen-
tialist racial categories)? Acknowledging separations as social constructions
enables us to critically reflect upon the separations we routinely use in our
daily life. But I don’t think we can overcome separation; the best we can hope
for is that incorrect or immoral categorizations will be subject of constant
scrutiny and, over time, be replaced by more correct and acceptable ones.
This argument why overcoming separation is less evident, is strengthened
by a second one, concerning the strategic use of separation. The cognitive
tendency to devise strict categories and to overestimate differences makes
separation a powerful vehicle for political rhetoric on religious, cultural and
ethnic diversity. It could very well be that that was an emerging tendency of
peaceful coexisting of the many ethnic groups in London before September
11th 2001, in Glenn’s terms a tendency to ‘sustainable multicultural diversity’.
But the attacks in New York, Madrid, and London have clearly disrupted
these tendencies, and could even be seen as deliberate attempts to this end.
Times of political stress induces groups into we/them thinking. Dominant
groups – domestic British – start treating Muslims – and those who faintly
look like Muslims – with much suspicion, while minority groups, feeling
under surveillance, also withdraw from public life to their own community.
The point here is that we cannot presuppose a univocal trend towards over-
coming separation, but that the process is also characterized by serious set
backs. One step forward, two steps back, or so it seems. Al Qaeda’s distinction
between the followers of ‘true Islam’ and unbelievers was a powerful rein-
vention of the separation thesis, and their attacks actually (re)generated
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separated societies. President Bush’s reaction, a war against terrorism under
the heading of ‘you are either with us or against us’ is another example 
– that can be supplemented by many others – in which political or religious
leaders play the separation card to gain support.
Moreover, such trumps are not only played in the western world. Indeed,
ethnic conflict, embedded in the separation between ‘us’ and ‘them,’ can be
found in all parts of the world. This suggests that, at least in the cultural
realm, the separation thesis is not only a Western affair – as Glenn suggests –
but a more universal tendency.

Conclusion

Prof. Glenn discusses the separation thesis and concludes by the assertion
that if we stop presenting separation as the normal and desirable state of
affairs, we can expect less violent resistance to human contact and
exchange. In this paper I have argued why we cannot expect this to happen
in the near future. Cognitive processes of categorization and separation and
strategic appeals by religious and political leaders – you’re either with us or
against us – continually regenerate separation, making it unlikely for sepa-
ration ever to be overcome. This does not imply that it is impossible for sep-
arations to diminish over time. If we focus on the position of African
Americans in the US, we can see that the role of race as a determining factor
in society and the separation between the races has diminished enormous-
ly over the last two centuries. But these changes are mostly the result of
abolishing strict separations in governmental policies – e.g. the abolishment
of slavery and Jim Crow legislation, the rejection of the ‘separate but equal’
doctrine. But abolishing these policies does not ipso facto undermine the
underlying dominance of race in society. For the reasons discussed in this
paper, ethnic, racial and religious separations are more persistent than egal-
itarians like Glenn and I would like them to be.30 Thus, even though I wish it
were possible, overcoming separation seems to be a bridge too far.
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De-essentialising Across the Board.
No Need to Speak the Same Language

J. van Brakel*

Preview: intercultural and intracultural communication

In writings on multiculturalism and intercultural communication the issue
of language is rarely addressed seriously. Consider a statement such as:

The true situation is that multiple intersecting axes of differences and
inequality are contested simultaneously. The meaning of laws and rights
can only be played out in concrete political struggles.

The problem with such statements is that the issue of language remains
vague – typically there is the tacit assumption that all involved speak the
same language (say, English). The same applies to virtually all other recent
publications concerned with the (global) public sphere and issues such as
North-South dialogue, group rights, international cooperation, multivoiced
beings, global justice, human rights, and so on. In addition it is generally
considered self-evident to make a distinction between intracultural and
intercultural communication, as is testified by the use of the expression
‘intercultural communication’ in a wide range of contexts. Of course, ‘nor-
mally’, there is a considerable difference between learning a native lan-
guage and learning a non-native language. Of course there are exceptions to
the normal case; for example children who grow up to be perfectly bilingual.
However, no matter how normal ‘normal’ is, it would be wrong to assume
that the ‘normal’ case is by definition the better case and to defend or imply
the thesis that there is a principled difference between inter- and intracul-
tural communication. The mistake is to reify or essentialise the notion of ‘a
language’.
Probably all of us have heard of arguments to the effect that cultures should-
n’t be essentialised, but what about de-essentialising language(s), mean-
ing(s), justice, and so on? I will advocate de-essentialising across the board. A
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critical reader will note that often in the language I use I don’t adhere to my
commitment to de-essentialising, because it is impossible to speak without
some essentialising. One concept I will take for granted on this occasion is
the notion of human being.

De-essentialising meanings

Meanings are not fixed, but fluid; the meaning of words is not a sort of
entity which is produced by the speaker’s mind and then taken into the
hearer’s mind. The mind is not to be conceived as a storehouse for the
meaning of words, mental images or representations. Meanings are not to
be conceived of as a stockpile in Plato’s heaven or listed in the social con-
tract of agreed upon conventions of a group of speakers. The ‘token-mean-
ings’ of an utterance as uttered and as understood are not identical in the
sense that they are tokens of THE MEANING or THE REFERENCE of the
utterance. The meanings of utterances have a vagueness and flexibility
that resists ultimate rational reconstruction, but this is sufficient for suc-
cessful communication, cognitive cooperation, social engagement, or
aggressive dissensus for that matter.
Why should we de-essentialise meanings? Not to downgrade them, but
because we are always interpreting, giving meaning, to many utterances,
many beliefs, many judgements, many actions, and so on, of many people
(including ourselves), and all this at the same time. This applies quite inde-
pendently of how language is involved (native or non-native speaker, intra-
cultural or intercultural communication). One might start to worry that de-
essentialisation entails an anything goes relativism. Instead it takes
seriously that which has meaning. Only if meanings are de-essentialised is
‘full-blooded’ communicative interaction possible; is criticism possible.

Ideal language syndrome

Essentialising language is most prominent in what I will refer to as the ideal
language syndrome. The idea of an ideal language goes back to the origin of
western philosophy. According to Aristotle,1

Spoken words (the sounds) are the symbols (signs) of mental experience
(the psyche, including thoughts) and written words are the symbols of
spoken words. Just as all human being have not the same writing, so all
human beings have not the same speech sounds, but the mental experi-
ences, which these (i.e. the written and spoken words) directly symbol-
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ize, are the same for all (human beings), as also are those things (‘out
there’) of which our experiences (concepts, thoughts, etc.) are the images
(representations, etc).

In the time of Leibniz and Descartes, the ideal language project was a matter
of great concern to many philosophers. Leibniz proposed (c. 1679):2 ‘There
must be invented, I reflected, a kind of alphabet of human thoughts (...) I
believe that a few selected persons might be able to do the whole thing in
five years.’ In a letter to Mersenne Descartes wrote in 1629:

I would dare to hope for a universal language very easy to learn, to speak,
and to write. The greatest advantage of such a language would be the
assistance it would give to men’s judgment, representing matters so
clearly that it would be almost impossible to go wrong.

After the development of symbolic logic the idea of an ideal language was
given a new stimulus. Frege specifies an ideal language as objective (elimi-
nating individual and poetic aspects), exact (each expression has exactly one
reference (Bedeutung) and one sense (Sinn)), structured or compositional
(the reference and sense of each expression can be ‘calculated’ from the ref-
erence and sense of its constituting parts), and each sentence is either true
or false.3 In passing I may add that as yet it has not been possible to construct
an ideal language that meets Frege’s criteria and in which simple natural
language utterances can be expressed (such as indirect speech).
The trail of the ideal language reveals itself in unexpected places. It is not
restricted to approaches associated with logic, artificial intelligence, or ana-
lytic philosophy. For example, Habermas’ theory of communicative interac-
tion based on his notion of ideal speech situation,4 derived from Peirce’s
community of inquirers,5 allows an unlimited (inter)change of dialogue
roles and the freedom to move to meta-theoretical and meta-ethical levels
(to call into question any originally accepted conceptual framework), but
this is all within the bounds of one ‘transcendental’ ideal language.
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I will use the expression ‘ideal language syndrome’ to include any account
that refers to some sort of common language as the ideal for intercultural
communication, because the requirement to speak the same language,
already essentialises language.6 Hence my subtitle, ‘no need to speak the
same language’. An example is Gadamer who stipulates: ‘Every conversation
presupposes a common language, or, it creates a common language.’
Similarly Taylor advocates a language of perspicuous contrast ‘in which the
possible human variations would be so formulated that both our form of life
and theirs could be perspicuously described as alternative such variations’.7

Even if some of us would intuitively respond that an ideal language in the
sense Descartes, Leibniz, and Frege were thinking of, makes little sense for the
world of natural languages, all of us easily essentialise language simply
because we are used to dictionaries and grammar books which have standard-
ised languages. For over a century, linguists have been busy regimenting the
(remaining) languages of the world and for an even longer period languages
have been accommodating themselves to the dominance of western technolo-
gy, standardisation, and classification, the latter being exported with western
technological products even if the recipients would never learn a European
language.8 In addition, over the past half-century psychologists and cognitive
scientists have been busy ‘fixing’ the cognitive or linguistic universals for
‘basic level categories’ via narrowly specified experimental techniques.9

No need for universal logic or cognitive universals

The language games of alternative logics, the discussion about justifica-
tion of deductive logic, and disagreements about the interpretation of
ethnologics, show there is no good reason for (first order predicate) logic
to be a universal constraint on any utterance in any language.10 There is
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no ‘displayed (ir)rationality’ that could show beyond doubt modus ponens
is rejected, but neither is there an argument that ‘rationally’ forces some-
one to accept a logically valid argument (or to reject a formal contradic-
tion), as was already shown in Lewis Carroll’s story of the second meeting
of Achilles and the tortoise.11 This doesn’t mean logic is to be discarded
but it is itself part of interpreting meanings. Similarly, there is no need
for linguistic or cognitive universals. For example, one can only speak
about the ‘universality’ of, say, laughter or anger from within a limited
cluster of lifeworlds, which set limitations on how the meanings of
laughter and anger as well as the meanings of the criteria of identifying
cases of laughter and anger are to be understood. Consider the diffe-
rences and similarities between first, Ifaluk song, which has been glossed
as ‘justified anger’ and second Utku (an Inuit language) ‘anger’ – ningaq,
qiquq, urulu, or huaq – the latter four expressions focussing on different
aspects of what ‘we’ call anger.12 For the Utku ‘anger’ is never justified; for
the Ifaluk ‘anger’ is always justified. By our lights all these people some-
times display anger (though the Utku only rarely). On that basis one
might suggest that ‘anger’ is a transcultural universal, because there
seems to be a core which all ‘prototypical’ examples of anger share.
However, there is no reason why the universal shouldn’t be song or one of
the Utku notions, which, by the way, are more morally and rationally
loaded notions than ‘anger’. In parenthesis it may be added that ‘anger’
already has a surprising variety of uses among native speakers of English
around the world, whereas the etymology of the word ‘anger’ in English-
English shows that its current meaning fades away if one goes back in
time.
And a similar reasoning applies to any clusters of expressions in different
languages that have a conceptual family resemblance. This applies equal-
ly to relatively simple cases such as anger and song, as well as to more
sophisticated notions such as the cluster justice, lokilego, geregtigheid,
zhèngyì and congeners. And it may be added in parenthesis that ‘justice’
didn’t keep the same meaning in the western tradition from Cicero up to
the present day.

Language as praxis

According to the ideal language approach communication means ‘convey-
ing information’. However, in the words of Malinowski, long before speech
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act theory was invented,13 ‘Words are part of action and they are equivalents
to actions’.14 Language should not be conceived as a closed system, nor as a
subjectively expressive medium, but as the concrete and ceaseless flow of
utterance produced in dialogue between speakers in specific social and his-
torical contexts.15 On Malinowski’s pragmatist view, the content of speech
can be understood only in terms of the action that the speech performs.
Speech (and writing) are used to effect, produce, achieve, and mean things.16

Moreover, the context of an utterance cannot be described completely and
the domain of discourse can never be fixed completely. Similarly, there is no
‘context-free’ criterion for how to separate utterance and context.17

Several things follow from this stance, only some of which can be discussed
in more detail on this occasion: First, descriptive language has no special sta-
tus; chit-chat, phatic communion (a type of speech in which ties of union are
created by a mere exchange of words), and other language use is equally or
more important.
Second, there is no principled distinction between literal and metaphorical
language.18 There is no principled distinction between descriptive and eval-
uative or emotive language.19

R&R 2006 / 3

268

13 Soon after the preliminaries of speech act theory were presented in the philosophy of langua-
ge by Austin, it started to move in the direction of an ideal language approach – after all, it had
to be theory. Searle is already moving away towards an ideal language approach of speech act
theory. In particular the influential work of Sperber and Wilson, with its appeal to an overar-
ching ‘fixed’ criterion of relevance, is a pure ideal language approach. D.F. Austin, How To Do
Things With Words, (Oxford University Press, Oxford, 1962); J.R. Searle, Speech Acts: An Essay in
the Philosophy of Language, (Cambridge University Press, Cambridge, 1969); D. Sperber & D.
Wilson, Relevance: Communication and Cognition, (Blackwell, Oxford, 1986) and for a critique
of the latter M. Toolan, Total Speech: An Integrational Linguistic Approach to Language, at 181-
225 (Duke University Press, London, 1996).

14 B. Malinowski, The Language of Magic and Gardening, at II, 9 (Allen & Unwin, London, 1935); cf.
L. Bloomfield, Outline Guide for the Practical Study of Foreign Languages, (Waverley Press,
Baltimore, 1942); M. Bakhtin, The Dialogical Imagination, (C. Emerson & M. Holquist, eds.),
(University of Texas Press, Austin, 1981, [translation of texts dating from 1937-1941]); R. Harris,
The Language Myth, (Duckworth, London, 1981).

15 B. Malinowski, ‘The Problem of Meaning in Primitive Languages’, in: C.K. Ogden & I. Richard
(eds.), The Meaning of Meaning, at 315-336 (Routledge & Kegan Paul, London, 1949 [1928]);
Malinowski 1935, supra n. 14, at II, 9.

16 Malinowski 1935, supra n. 14, at II, 52, Harris, supra, n. 14.
17 These issues are related to the problem of complete description, of which the frame problem in

Artificial Intelligence is a special case, the impossibility of giving a complete definition or description
or causal explanation of any event (including the utterance of a word). See J.L. Mackie, ‘Causes and
conditions’, in: American Philosophical Quarterly (1965), 2: 245-255, 261-264; J. van Brakel,‘The comple-
te description of the frame problem’, in: Psycoloquy (1992), 3 (60); also in: Vivek (Bombay), 5 (3) 11-16.

18 J. van Brakel & J.P.M. Geurts, ‘Pragmatic identity of meaning and metaphor’, in: International
Studies in the Philosophy of Science (1988), 2: 205-226; M. Toolan, Total Speech: An Integrational
Linguistic Approach to Language, (Duke University Press, London, 1996).

19 ‘The plainest practical reasoning requires the collusion of values and cognitive judgments.’ L.
Wittgenstein, Philosophical Investigations, at §218 (Basil Blackwell, Oxford (2001 [1953]); D.
Davidson, Truth, Language, and History, at 1-73 (Clarendon Press, Oxford, 2004); Van Brakel
1998, supra n. 10 at § 9.4.



Third, linguistic communicative interaction is ‘grounded’ in and meshed
with non-linguistic communicative interaction (see below).
Fourth, speech acts are full of ambiguities, malapropisms and hybridities,
without obstructing communication in a principled way.20

Fifth, scientific language is, in the end, subordinate to ‘ordinary’ language.
Stipulation of meanings is always relative to unstipulated meanings.
Sixth, meanings are not theoretical objects. They have identity through
time, but no essence. Meaning requires no more than fluency and effec-
tiveness of dialogue: successful negotiation and attunement, smooth
conversation.21

Seventh, whatever ‘force’ speech acts may have (including non-linguistic
speech acts), is a power derived from the social institutions in which the
utterance of the speech act participates.
Eighth, there is no need to speak the same language (see below).

Digression on universalism and relativism

There are many types of relativism, which all seem to lead to unsolvable
clashes: cultures, religions, rationalities are incommensurable; behaviour,
beliefs, attitudes, actions are incomprehensible; identities are incompatible;
languages are untranslatable; understanding, interpretation is impossible.
Why do these (alleged) problems arise? Because of the essentialisation of
‘meaning’ and ‘language’ by both universalists and relativists.
The confrontation of universalism and relativism is situated against a
shared background, viz. a commitment to the isomorphy thesis or mirror
metaphor (as expressed in the citation from Aristotle), entailing a dualism
of mind (or language) and world, as well as an essentialisation of cate-
gories across the board. It is a commitment closely tied to the idea of the
Myth of the Given:22 what we perceive, experience, and think is a mirror of
what is the case or what is happening in the world (and vice versa). The
assumption of such an isomorphy between language, thought, and world
is another manifestation of the ideal language syndrome – the suggestion
being that the ‘language’ of nature, the language we speak and think, is, in
the ideal case, the same language: the language that literally says how
things are.
Consider the following simplified example. Kwakw’ala (spoken on part of
Vancouver Island, Canada) has one word for yellow and/or green: lhenxa; i.e.
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20 Bakhtin, supra n. 14; D. Davidson, Problems of Rationality, at 89-108 (Clarendon Press, Oxford,
2005).

21 W.V. Quine, The Pursuit of Truth, at 47, 59 (Harvard University Press, Cambridge MA, 1990);
Harris, supra n. 14.

22 See R. Tuomela, ‘The myth of the given and realism’, in: Erkenntnis (1988), 29, at 181-200. The
expression ‘Myth of the Given’ stems from Sellars.



one word lhenxa for what is called either green or yellow in English.23 The
‘anomaly’ might be expected to disappear if speakers of Kwakw’ala would
be reminded that yellow and green are two different unique colours – at
least that is what any psychology textbook will tell you about yellow and
green. But though most contemporary speakers of Kwakw’ala are bilingual
and know perfectly well the difference in English between yellow and green,
they stick to lhenxa when speaking Kwakw’ala. Whatever the scientist or
philosopher would have to say about the ‘salience’ or ‘uniqueness’ or ‘basic-
ness’ of green and yellow could with equal right be said about lhenxa. To say
that the apple is green and the lemon is yellow or that both are lhenxa is all
equally salient and objective.
It is simple examples such as lhenxa on which universalist and relativist
already disagree. However, the important issue is not whether speakers of
Kwakw’ala use one word (lhenxa) for something twentieth century
European languages divide into two (green and yellow), but whether or not
it is the same that is divided into two. All literature using colour words to
argue for or against ‘universalism’ or ‘relativism’ shares the same universal-
istic assumption, viz. that it is colour they are talking about.
The belief in cores or essences is shared by both universalist and relativist.
Both are suffering from the ideal language syndrome. The only difference is
that for the universalist there is one ideal language and for the relativist
there are many ideal (hence incommensurable) languages. In contrast I sug-
gest that there are no cores whatsoever, other than by contingent provision-
al conventional agreement; not for ‘green’, not for lhenxa; not for ‘anger’, not
for song; not for ‘justice’, not for zhèngyì, not for language, not for koto ba,
not for rationality, not for ihuma, and so on.24

By de-essentialising both ‘simple’ things such as colour, as well as ‘sophisti-
cated’ things such as ‘language’ and ‘justice’, it is rather straightforward to
avoid the universalist-relativist or cognitive-constructivist dichotomy. If
‘colour’ (or whatever) is seen, not as an autonomous domain, but as embed-
ded in lifeworlds which criss-cross and overlap (each individual human
being belonging to many of them) and which are in constant flux (in partic-
ular when interacting), then there is no need for universals to guarantee
translation and understanding. Alleged problems, such as the ‘threat’ of
incommensurability or relativism, only arise at a theoretical level that sets
inhuman standards such as requiring ‘complete’ understanding or ‘exact’
translation of utterances that meet the standard of an ideal language.
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23 For the original references concerning lhenxa see J. van Brakel, ‘The empirical stance and the
colour war’, in: Divinatio: Studia Culturologica Series (Sofia: MSHS, 2004) 20, at 7-26; For a criti-
que of the universalist approach to colour words see van Brakel, 1993, supra n. 9.

24 Zhèngyì is one of the Chinese words that translates as ‘justice’; koto ba is an old Japanese word
for language; ihuma is an Inuit-Utku notion that may be glossed as ‘rationality cum morality’.



Form(s) of life and/or lifeworld(s)

To the extent that people understand one another and themselves, this is
due to their common participation in certain patterns, modes, or ways of
life. Growing up is growing into lifeworld(s), the factual/historical struc-
turations of human existence. The lifeworld or form of life is the whole of
the moral, social, historical, communicative, mythical, and private discern-
ments and orders which ground and create these orders. Form(s) of life
refer(s) to the complex of natural and cultural circumstances which are pre-
supposed in using language and in understanding the world. It is what
makes meaning in a community possible.
Using Wittgenstein’s expression ‘form(s) of life’ or Husserl’s notion of ‘life-
world(s)’, is just one way of speaking.25 A similar picture could be achieved by
contemplating any of the following expressions: always-already-being-in-the-
world, world image, praxis, moral order, version cum world, third space, struc-
turation, habitus, common sense, background, world of practical realities, and
so on.26 If taken in a de-essentialised way, they all belong to the family of
form(s) of life and its congeners – even if, say, a Heideggerian would be horri-
fied to find ‘always-already-being-in-the-world’ in this list. What I will present
is not exegesis, not even of Wittgenstein’s form of life or Husserl’s lifeworld.27

Strictly speaking to ask for an explanation or definition of ‘lifeworld’ or
‘form of life’ makes no sense. Lifeworlds are constituted by patterns of
human activity, which cannot be given one definitive theoretical explana-
tion or another, because they are the ground on which any explanation or
justification rests. They are the background relative to which something can
be said to be right or wrong. Any inquiry or reflection is dependent on the
essentially tacit, preformational, incompletely fathomable contingencies of
the lifeworld(s). It is only on the basis of this and against the background of
which that enables us to pursue the objectives of science or other theoretical
praxis such as (international) law-making.
If we start from certainties we can give reasons. But there is an end to giving
reasons: the end is what is given in the lifeworld(s); it is where my/your/our
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25 The literature on both notions is voluminous; original occurrence of Lebensform in
Wittgenstein, supra n. 19, at §§ 19, 23, 241; and pp. 174, 226 and a few other places in work unpu-
blished during his lifetime; and of Lebenswelt in: E. Husserl, The Crisis of European Sciences
and Transcendental Phenomenology, at 38, 130-1, 136, 143, 380-383, (ed. D. Carr), Northwestern
University Press, Evanston, 1970 [1935].

26 These expressions can be associated with the work of Habermas, Schütz, Heidegger, Sellars,
Bakhtin, Lyotard, Goodman, Bourdieu, Austin, Searle, de Certeau, James, Ryle, Garfinkel, Austin,
Hacking, and others.

27 This section draws on J. van Brakel, ‘We’, in: Ethical Perspectives (1999), 6, at 224-235. and J. van
Brakel, ‘Form(s) of life’, in: R. Haller and K. Puhl (eds.), Wittgenstein and the Future of
Philosophy. A Reassessment after 50 Years. Proceedings 24th International Wittgenstein
Symposium, at 336-341 (Austrian Ludwig Wittgenstein Society, Kirchberg am Wechsel, 2001).



spade is turned. Questions (scientific, moral, or otherwise) can be raised
about anything. But these questions cannot but be asked from within the
certainties of the lifeworld(s).
It cannot be sufficiently stressed that form(s) of life should never be under-
stood as something static. Though the lifeworld(s) may be referred to as
‘bedrock’, one should not understand this metaphor as passive, as being
given absolutely. Though ‘bedrock’ points to secure attunements, even
bedrock or rock bottom may, in certain circumstances, give way. Moreover,
over time, as the metaphor already entails, the rockbottom will change.
By writing ‘lifeworld(s)’or ‘form(s) of life’, I mean to refer to the singular and the
plural at the same time. It is also meant to convey that this ‘prenotional’ notion
should be taken as empirical as well as transcendental grounding, as moral and
cognitive basis for everything else, as having universal as well as local applica-
tion. There is both one and many human forms of life that crop up and disap-
pear. It would be incorrect to talk of many human forms of life, because all have
in common their humanness. It would also be incorrect to talk about one
human form of life, because similarities and difference crop up and disappear,
without their being a common core. To be a human person, it is both an empir-
ical and a transcendental precondition that one is embedded in the certainties
of particular form(s) of life. But at the same time one is capable of recognising
and dealing with the (indefinite) variety of human form(s) of life.
Obviously, the notion of lifeworld(s) should not be essentialised in the way
that was (is?) common for the notion of culture(s). Transcendentally there is
a sense in which the commonplace question, ‘how to make sense or under-
stand a culture other than one’s own’ doesn’t make sense, because it uncrit-
ically presupposes that ‘understanding one’s own culture’ does make sense.
There is also the more empirical observation that parts of ‘our’ culture may
be quite alien to one of ‘us’; indeed some parts of it may be more alien than
cultural manifestations which are geographically or historically remote’.28

Any understanding or account of what is similar across or within lifeworlds
is particularised. What is similar has to be claimed, again and again, in all
human interactions – where ‘claimed’ should not be understood in individu-
alistic terms, but as part of a complicated process of triangulation between
at least two human beings, their Umwelt, and their history and background
(including more human beings). There are always similarities between
forms of life, but what these similarities seem to be is dependent on the life-
worlds compared and the conceptual resources available to those making
the comparisons as well as the forces of symbolic power, regimentation, and
‘natural’ adjustment of periphery to centre, and so on.
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28 Citations from P. Winch, Trying to Make Sense, at 198 (Blackwell, Oxford, 1987); N. Scheman,
‘Forms of life: Mapping the rough ground’, in: H. Sluga & D.G. Stern (eds.), The Cambridge
Companion to Wittgenstein, at 394 (Cambridge University Press, Cambridge, 1996).



Non-linguistic communicative interaction and first contacts

The expression ‘first contacts’ refers to situations in which people with dif-
ferent ‘home bases’ meet one another for the first time, knowing (next to)
nothing about the others’ background; in particular they don’t speak each
others language and don’t have access to interpreters. Consider the
encounter on the West Coast of what is now called Vancouver Island, when
Captain Cook’s expedition made contact with the Nuu-chah-nulth people of
the village of Yuquot in March 1778,29

‘As we were coming [in] we were surrounded by thirty or 40 Canoes full of
Indians who expressed much astonishment at seeing the Ship; they stood
up in their Canoes, made many strange Motions, sometimes pointing to
the shore & at other times speaking to us in a confused Manner very loud
& shouting, & presently after they all sung in concert in a wild Manner. We
made Signs of Friendship to them and invited them along side the Ship
where they soon ventured & behaved in a peaceable manner, offering us
their Cloaths & other things they had in their Canoes, and trading imme-
diately commenced between us;
Night coming on they all paddled ashore except five or six Canoes which
drew in a Cluster together at a small distance from the Ship, and as it were
to bid us a good night the people in them sang in concert in no disagree-
able Stile; this Mark of their Attention to us we were unwilling to pass over
unnoticed & therefore gave them in return a few tunes on two french
Horns after their Song was ended, to these they were very attentive, not a
word to be heard among them during the time of playing; this salutation
was returned by another Song from the Indians, after which we gave them
a Tune on the Drum & Fife to which they paid the same attention as they
had done to the Horns.’

Note that not only trading commences at once, but also the exchange of
songs and music. Lots of complex communicative interaction is taking place
without knowing the other’s language. First contacts, as illustrated by the
encounter in Nootka Sound, show non-verbal behaviour can be interpreted
directly as rational, meaningful, immoral, and so on (by the lights of the
interpreter). This is not to say that language is irrelevant. Ascriptions of
beliefs and other attitudes starts long before one gets a hold on interpreting
particular utterances. One has some understanding of people’s actions and
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University Press, Cambridge, 1969); I discuss the relevance (and danger) of reflection on first
contacts in more detail in J. van Brakel, ‘First contacts and the common behaviour of human
beings’, in: International Studies in Philosophy (2005), 37, at 107-137.



behaviour long before understanding their language, in part because they
are speaking among themselves (or ‘singing in concert’).
What is going on in such first contacts is a lot; everything is involved: innu-
merable interpretations and judgements are made of the other person(s) 
– long before any word uttered by ‘the Other’ is understood. Broadly speaking,
the attitude towards ‘the others’ is as souls, in the sense of Wittgenstein’s
enigmatic saying: ‘My attitude [Einstellung] towards him is an attitude
towards a soul. I am not of the opinion that he has a soul.’ The situation is not
that I first recognize my common humanity with others and that this recog-
nition then provides the intellectual justification for my response to certain
modalities in my dealings with them. On the contrary it is a recognition
which is itself a function of those responses.30

By stressing the relevance of looking at first contacts, it is not implied that
the interhuman contact will develop well. But it does mean that violence
(‘silence’, racism, xenophobia) as well as altruism (‘face’, moral proximity)
figure against the background of having a particular attitude towards ‘the
other entity’. It even forms the background if there is doubt whether the oth-
ers are human beings. Examples of Europeans doubting whether the other is
human are well documented. But there are examples from the other side as
well. For example, two soldiers of one of the many Spanish expeditions
shortly after the extermination of Montezuma’s empire by Cortès, lost their
way on one of the Caribbean islands and were found by Indians. The latter
wondered whether the Spaniards were humans and kept them under water
for ten minutes. As they were dead when the Indians got them out of the
water, they concluded that the Spaniards were humans indeed.31

Even though many fundamental worries can be raised about how accounts
of first contacts will be biased and distorted in terms of the dominant
form(s) of life in which the event is primarily being recorded and dis-
cussed,32 and recorded contacts will rarely if ever be symmetrical, neverthe-
less ‘first contact’ form(s) of life can serve as ‘life’ heuristics in a way that is
missed by accounts that favour imagined scenarios (which seems to be
Wittgenstein’s preference), thought experiments (Quine, Davidson), ideal
speech situations (Habermas, Benhabib) or shared horizons (Gadamer,
Taylor). These other ‘heuristics’, easily promoted to transcendental certain-
ties, have an even greater risk of being ‘chauvinistic’.
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30 Wittgenstein, supra n. 19, at 152, Winch, supra n. 28, at 165.
31 This story may be apogryphal but its plausibility suffices (See B. Diaz del Castillo, The True

History of the Conquest of Mexico, (Wright, London, 1800, original Spanish edition 1568); also
published as The Discovery and Conquest of Mexico, (Farrar, Strauss and Cudahy, New York,
1956).

32 For details see Van Brakel, 2005, supra n. 29.



Mutual attunement

Any form of human communication, including non-linguistic communica-
tion in first contacts and negotiations between highly educated and intelli-
gent representatives of two opposing groups of people, rests on attunement
(including contestation) of mutual two-way interpretation of utterances
and other overt behaviour (e.g. gesture, facial expression, intonation, silence
and so on), while simultaneously ascribing beliefs, motivations, and other
attitudes. The interpretation of speech, attribution of beliefs and other atti-
tudes, explanation of behaviour, rationalisation of actions, the relation of
beliefs to the world, and so on, are all interdependent. Moreover, as first con-
tacts illustrate, all this already starts at the level of non-linguistic interac-
tion. It is our own secure attunements (those to which we must accede or be
declared mad), which we tend to read into the behaviour of others, unless
something seems to indicate that it might be a mistake to do so. Conversely
‘the other’ is equally busy interpreting us by means of her secure attune-
ments, attempting to make intelligible our beliefs and desires, and guess
what we are likely to mean (by her lights). Whatever meaning is ascribed to
each other’s utterances, will emerge from our adjustments to, and contesta-
tion and revision of one another’s interpretations.
Some sort of structuring principle is needed, being confronted with the
holism of having to interpret many things at the same time. One such order-
ing principle is Davidson’s principle of charity which says that the inter-
preter has to assume that any speaker is ‘consistent, a believer of truths, and
a lover of the good’ in the majority of cases.33 Only relative to the speaker
being right, on the whole, makes possible the assumption of ascribing to her
or him logical, epistemic, or deontic error, having devious motives, or other
despicable features. One can only disagree against a background of agree-
ments. One can only not understand against a vast background of under-
standing.
Because ‘charity’ is a rather unfortunate label in a post-colonial context, it will
be renamed ‘principle of attunement’. Of course the principle is applied ‘by our
lights’, thinking in ‘our language’, but as the interpretation of the other
advances the interpreter also starts to interpret ‘by their lights’ (as understood
by ‘our lights’ of course). All this applies as much to interpreting the familiar
(Other) as the foreign (Other). There is no principled difference between the
process of mutual attunement in intra- and intercultural communication.
Because of the holism, there is no fact of the matter to any particular interpre-
tation; communicative interaction ‘works’, but no ‘shared core’ of ‘universals’ is
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fied variant of Davidson’s thought experiment of radical translation. The citation is from D.
Davidson, Essays on Actions and Events, at 222 (Clarendon Press, Oxford, 1980).



needed. Every particular interpretation depends on innumerable other inter-
pretations, each of which can be wrong – though many have to be right. There
are no basic cases that can be exempted from holism. To act ‘appropriately’ is
‘measured’ relative to the pragmatic success of a very complex process of inter-
action and does not depend on whether one’s interpretation of the other is
right relative to something that is assumed to be shared across all people or
languages, not even shared by the participants in a particular communicative
situation, not even shared at the level of emotions or gestures.

Locally shared worlds sufficient for objectivity

Consider once more what happened when Cook’s ship arrived at Nootka
Sound. In describing what happened at Nootka Sound shared saliences can
be pointed to. It is night, there are two groups of people within eye-sight of
one another; it is silent and someone starts singing. There is ‘salience’. There
is triangulation. That is to say: there are lines of thought and sight converg-
ing to where the ‘singing’ is. There is communicative interaction simply by
being there, by moving (parts of) bodies, by making noises, and so on. But for
this communicative interaction to make some sense there is no need to
share anything in particular (such as the same ‘prototypical’ notion of
‘singing’, or ‘tune’ or ‘silence’, or ‘canoe’, or whatever).
There is a shared local world in which triangulation and attunement and con-
testation of mutual interpretation is operative. Both sides will (have to)
assume that the other is having a largely correct picture of the common world
– the principle of attunement. But from the retroactive vantage-point of hav-
ing learnt each other’s language it will transpire that these two ‘largely correct
pictures of the common world’ are not the same. There will only be partial and
‘rough’ overlap. Second, there will be a rapid succession of numerous fuzzy tri-
angulations between objects, events, and actors in the local world. There will
be some overlap of shared causes and saliences, but there will (almost always)
be vast differences in how these causes and saliences are described at the con-
ceptual level (including identification conditions of objects). For example, in
retrospect it is plausible to assume that the Nuu-chah-nulth people assumed
Cook and his men ‘owned’ the music they were performing.
For both parties there is a local objective truth of ‘world-in-the-making’ not
the world-ready-made’.34 Relative to the locally shared Umwelt there are
(partly) shared interests and saliences, but these interests and saliences are
not ‘unilaterally’ tied to ‘our native apparatus’ and/or the salient objects and
events out there, not even in the ‘most basic cases’.35 What seems to be simi-
lar or shared on a particular encounter, should not be understood as some-
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thing that is biologically or psychologically or transcendentally shared by all
human beings. What is similar is what human beings would recognise as
similar in first or other contacts – a similarity that is, in a way, biologically
and transcendentally grounded, but the content of this grounding remains
tied to the local situation of actual encounters and will usually be (some-
what or rather) different for all involved. What human beings share, is
broadly similar responses to a diversity of forms of human life.
First contacts show there can be a shared world with shared objects and events,
not only if these objects and events are described very differently, but also if
these objects and events themselves are taken to be very different in their
‘touch’, so as to make ‘incommensurable’ sentences in different languages true.
In order for communicative interaction to proceed there is no need to share a
language, not even a newly created common language. If communicative inter-
action is going to work, participants in the endeavour will exploit whatever
common ground they can find – a highly dynamic process because learning
tends to go very fast in such situations. But different participants will ‘see’ and
experience different apparent common grounds and in particular will give very
different descriptions of the shared world they participate in.
First contacts illustrate that there is no practical reason to worry about living
in totally incommensurable worlds. However, from this well supported empir-
ical fact it doesn’t follow that there has to be a shared core or essence of human
behaviours; or a shared lingua mentis, or any other preconceptual, cognitive,
affective, kinaesthetic, or communicative universal structure. Hence, for
example, Nussbaum’s proposals for a common humanity and the existence of
associated functions, the realisations of which constitute common marks of
the human good, cannot claim universality. Nussbaum’s list of ‘capabilities’ is
full of taken for granted ‘local’ value judgements. Even those who are sympa-
thetic to Nussbaum note that ‘our ability to recognise a common humanity is
apt to outstrip any list of criteria that theorists are likely to come up with’.36

This doesn’t mean that the word ‘universal’ becomes meaningless, merely
that ‘universal’ is not a universale, but always tied to a particularised situa-
tion which is described in a variety of (clusters of) momentaneous idiolects.
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Here it helps to keep in mind the title of Cavell’s The Claim of Reason. How
the notion of universality (or that of rationality or morality or justice) is
understood can always be contested again. Put differently:37 if there is a
ground to use the term ‘universal’ with justice, than this should leave open
the possibility that any local concept of universality can be contested by
those who did not participate in the formation of that local concept of uni-
versality and mutatis mutandis for all concepts that claim universality.

No need to speak the same language

Suppose one drops talk of ‘shared language’, ‘fusion of horizons’, ‘language
of perspicuous contrast’. Perhaps it is more ‘correct’ to promote the slogan
‘no need to speak the same language’. We have already seen that first con-
tacts show that to speak the same language is not necessary for commu-
nication to take place. Below I will give some examples in support of the
suggestion that also for more sophisticated processes of communication
the requirement to speak the same language is not necessary, is strictly
speaking nonsense, and, more importantly, not an ideal to strive for. From
the outset I should stress that the slogan ‘no need to speak the same lan-
guage’ is not meant to advocate hiring more interpreters and translators 
– on the contrary.
In the philosophy of language the slogan ‘no need to speak the same lan-
guage’ reverberates with statements of Davidson. He says that the question,
‘Why does language work?’ is almost always answered as follows: because
meanings are systematic (i.e. the principle of compositionality), meanings
are shared, and they are governed by learned conventions or regularities.
Now Davidson makes a simple observation:38 In the case of mistakes or mala-
propisms and other ‘weird’ language uses – his example is Mrs Malaprop say-
ing ‘this is a nice derangement of epitaphs’ –, the speaker expects to be, and is
often interpreted as the speaker intended, although the interpreter did not
have the correct theory of interpretation in advance; i.e. the empirically best
theory that ascribes meanings to the other person’s utterances. Davidson
suggests that this applies, in principle, to every linguistic interaction. Learned
conventions and regularities have (great) pragmatic value, but they are not
necessary to interpret the utterances of someone else.
Davidson’s conclusion that there is no need to speak the same language (in
the sense of using the same conventions), is less dramatic than it may seem.
It simply means that in principle, monolingual speakers of English and
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Chinese could learn to interpret one another without speaking the other’s
language if they were to share the same Umwelt for long enough. What it
does mean is that there is no principled need for a shared language, as this
phrase will normally be understood. In the sense in which language is often
understood by linguists and philosophers it does not exist. At best there are
passing idiolects or dynamic ‘momentary’ theories of interpretation. Hence,
strictly speaking, except in the most artificially regimented situations, it is
never the case that the same language is spoken.
In political philosophy the slogan ‘no need to speak the same language’, res-
onates with Tully advocating an intercultural dialogue as one where partic-
ipants speak their own language, according to customary ways, with their
own diverse terms, traditions, aims, and demands. He argues that only a dia-
logue in which different ways of participating in the dialogue are mutually
recognised is just.39 He offers the following example of an intercultural dia-
logue in which these conditions were met. The ‘partnership’ constitution of
Aoretera-New Zealand, the Waitangi treaty, is written in Maori, the lan-
guage of the tangata whenua (the original inhabitants) and in English, the
language of the newcomers. Both texts are authoritative and have distinct
traditions of interpretation, with different concepts of history, evidence,
argument and government. Tully suggests that such a treaty system is a liv-
ing practice in which, by great effort, the battle for recognition by arms
would be transformed into the conflict of words. Though he says little about
what precisely is presupposed in his proposals, how ‘global’ asymmetries
may undermine the ‘just dialogue’ he strives for, or comments on the after-
math of the Waitangi treaty,40 the heuristic aspect of his suggestion should
be obvious.
Of course, the ideal of ‘No Need To Speak The Same Language’ cannot be
reached in practice, like any proposal to achieve complete equality of all par-
ticipants in the process of mutual attunement. But it doesn’t mean that the
ideal cannot function as a maxim or heuristic with great practical relevance,
as I hope the following and last example further illustrates. I should men-
tion that I don’t claim historical accuracy for the story that follows. For my
argument it is sufficient it could have been the way I tell the story.
Professor Chris Van den Wyngaert (University of Antwerp) was vice-chair of
a committee established in 1991 by the Belgian Government to rewrite a
number of chapters in the 1808 Code on Criminal Proceedings. She left the
committee in 1998, because she fundamentally disagreed with proposals
made to the Government on behalf of that committee. There would have
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been nothing special about this, were it not that the major complaint of
Professor Van den Wyngaert was that it was impossible to have a sensible
discussion in the committee, because many of its members could not read or
speak Dutch. Hence for her it made no sense to refer to Dutch publications
on the subject. On the ‘no need to speak the same language’ stance, the ideal
speech situation for the committee would be that all participants should
speak the language of their choice and each participant should learn to
understand the language spoken by the others. Ideally each participant
should learn to understand the language of the other (as distinct form speak-
ing the same language), subject of course to the fundamental uncertainties
of any interpretation of language.
Of course in practice legislation should specify which languages are
admitted, but this legislation should be inspired by the ideal of no need
to speak the same language. By excluding a language, a background of
alternative ideas, principles, future possibilities, etcetera is removed from
the discussions. Of course the suggestion is not that adoption of this
stance would automatically solve all or even any problems – for a start, it
will almost always increase practical problems. It is not humanly feasible
to require of a judge to understand eleven languages (which would be the
first step towards the ideal of no need to speak the same language in
South Africa, given current legislation). The point is that from a theoreti-
cal point of view ‘no need to speak the same language’ is the right start-
ing point, whatever pragmatic compromises one would be forced to
make. Anyway, there are already numerous situations among those of
the ‘worst kind’ where the approximation of two parties each speaking
their ‘own’ language is reasonably possible and might already make a big
difference, even if the representatives are in fact representing a hetero-
geneous reality of people speaking a ‘throng of dialects, patois, slangs,
and specialised languages.’41

Concluding remarks

How do the various issues I have discussed hang together?42 On the one
hand each section discusses one feature of what I propose as necessary con-
ditions for communicative interaction between humans (e.g. the principle of
mutual attunement) and/or what is not a necessary condition (e.g. a shared
language). On the other hand, different themes have somewhat different
functions in supporting the conclusion that there is no need to speak the
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same language (further: NNSSL). The latter follows more or less directly from
the de-essentialisation thesis applied to language, as well as a proper under-
standing of forms of life, the common behaviour of mankind, and the prin-
ciple of mutual attunement, whereas NNSSL is illustrated by the first con-
tacts, Waitangi treaty and ‘Van Weyngaert’ cases. The philosophical
argument for NNSSL mainly depends on the argument I borrow and modify
from Davidson, which argument at the same time shows that the distinction
between inter- and intracultural communication disappears when one
realises that NNSSL. Some of my arguments may seem to be exclusively
intercultural. However, the argument involves the thesis that there is no
principled difference between inter- and intracultural communication; i.e.
my argument is about communication period, whether inter- or intracultur-
al. Hence, strictly speaking, the NNSSL-claim applies to both intra- and inter-
cultural communication.
NNSSL has no direct bearing on the respectable concern about respecting
each other’s values, beliefs, identities. The thesis NNSSL is at a more funda-
mental level. Respecting each other’s values or beliefs not only arises if and
when communication in the sense of mutual attunement is taking place.
Intentions motivating interaction may include a commitment to respecting
each other’s values and beliefs, but these intentions may also be motivated
by pure self-interest, or worse. My account applies to both, as well as to
melodramatic cases.43

Empirical real life examples show that it is not necessary to speak the same
language and philosophical reflection on language shows that there is no
such thing as a language, at least not the thing that language is usually
assumed to be when one speaks of two people speaking the same language.
Claiming to speak the same language and even claiming the in principle
possibility of speaking the same or shared language, is a sign of the ideal
language syndrome – a mistaken essentialised conception of language as an
entity with a fixed lexicon and a fixed grammar, each expression having
exactly one sense and one reference. When I use the word language I mean
English, Chinese, the latter being understood as de-essentialised entities,
subject to what Prof. Glenn describes as the fuzziness or vagueness of the
real world and its categories.44 It is this sort of language I mean – Dutch,
Mandarin, Cantonese, American-English – when saying there is no need to
speak the same language. In addition, when I use the word ‘language’, it
includes all aspects of non-linguistic communicative interaction (gestures,
facial expressions, intonation, and other signs).
Linguistic communication is ‘grounded in’ and meshed with non-linguistic
communicative interaction. Just as the notion of language is fuzzy and
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vague, so is the notion of meaning. There is no need to share meanings to
make possible smooth communicative interaction. This doesn’t exclude that
we may agree to stipulate shared meanings for pragmatic reasons. But these
stipulated meanings are fluid, if only because of the words and grammar
used in the stipulation. Meanings are fluid, but not absolutely fluid. They are
always vague, flexible and that in ways that are different for different par-
ties (or one might say: for different forms of life).
Loth agrees with the de-essentialisation thesis to a large extent, but argues
NNSSL is overstating the case. He says that there is a fundamental difference
between ‘same language’ and ‘ideal language’.45 I don’t deny that as a prax-
is, i.e. working with de-essentialised, fluid meanings, we can work on a
shared language.46 I advocate NNSSL as a theoretical notion, not because it is
more efficient – it is not – but because it has political and moral conse-
quences. If we aim for a shared language the legitimacy of the language of
one of the parties will too easily dominate. How then do we create meanings
‘as we go along’?47 We don’t, at least not in the sense the question suggests.
On the NNSSL approach what happens is that both parties are busy ascrib-
ing meaning to the utterances, attitudes, and actions of the other. This is a
matter of interpreting one another subject to the principle of attunement.
To the extent that creating meanings is taking place, it is taking place with
respect to more than one language (idiolect).
The principle of attunement figures at a meta-theoretical level. The principle
isn’t shared in the sense that it is not something speakers are usually aware
of, let alone consciously apply. However, it is a necessary precondition for any
communication between humans taking place, including failed communica-
tion and malpractices. When comparing mutual attunement with Davidson’s
principle of charity, the important word is ‘mutual’. Davidson’s theory of
interpretation has the tendency to reduce the other to an object (which hap-
pens to behave and speak somewhat like we do). I want to emphasise that
both parties are interpreting the other in interaction. Perhaps one might say
that there is fine-tuning of two or more hermeneutic circles, without forget-
ting of course that attunement, like everything else, has to be de-essen-
tialised; it is not meant to imply that there is a Gadamerian horizon which
guides the attunement (or a Heideggerian fine-tuning to Being).
The word ‘charity’ is less attractive, for similar reasons as when Staat says in
connection with the expression ‘benevolent interpreter’48, that this inter-
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preter wants to become the mouthpiece for other voices. Charity and benev-
olence suggest the relation is asymmetrical. Without denying that in prac-
tice there are always inequalities, we don’t need to emphasise them in the
choice of words in a theoretical context. Moreover, ideas such as ‘margins of
manoeuvre’ and ‘anti-programs’ also have to fit the mutual attunement
model. Mutual attunement refers to better understanding one another, but
it doesn’t include attunement or convergence to the same goal or source.
My two commentators responded rather differently on my use of first con-
tacts (p. 59ff, 65, 69). I am well aware that for some time discussing First
Contact case studies have not been considered politically correct. Moreover,
the term itself is problematic, as is ‘initial encounter’, because such terms
suggest a meeting on equal terms. But it doesn’t follow that nothing can be
said about them and nothing can be learnt from them.49 First contacts func-
tion primarily as case studies to get a feel for how there can be a common
behaviour of human beings without there being any shared core or essence,
to show that linguistic and non-linguistic communicative interaction are
inseparable, and to have some idea of the mutualness of the principle of
mutual attunement. The example of Cook illustrates that communication is
taking place even if no language in the ordinary sense is involved, that non-
verbal communication is crucial, that many things are interpreted at the
same time, that no cognitive universals need to be presupposed, and so on.
In addition the Maori and Prof. Van den Wyngaert example illustrate the
moral and political relevance of NNSSL.
In an important note to the text Loth’s prepared for the conference,50 he asks
how the proposition that human beings share similar responses to a diversi-
ty of forms of human life is compatible with the suggestion that there is no
core or essence of human behaviour. It is compatible because ‘similar’ does-
n’t mean ‘the same’. There are similarities, but no universals, no cores.
Different similarities are observed by different groups/individuals (cf. the
examples of anger/song, lhenxa/green, music making).
That is to say, theoretically, ontologically, there are no cores, but we can
agree on pragmatic grounds to, say, use lhenxa instead of green and yellow,
or zhèngyì instead of justice. Such pragmatic decisions are always subject to
revision or contestation and will be understood differently in different lan-
guages (forms of life). For pragmatic reasons we have to restrict the number
of languages or aim to agree on stipulation of shared meanings, but theoret-
ically, ideally, this is not the ideal situation.
Let me repeat and stress that on my view there are no linguistic, cognitive,
emotional, etc. universals. I admit that there may be a few cultural univer-
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sals,51 but these universals are contingent (not genetically fixed for all times
and places) and they are not sufficient to support communicative interaction
for any length of time. And it remains the case that a rich or ‘thick’ interpre-
tation and understanding of them is different in different lifeforms. Note, for
example, that trading may take place, while both sides may have their own
banking system and different reactions in case of undue performance.52
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Crosscultural Communication in Language
and Law, reply to Van Brakel

Marc Loth*

Introduction

How do we understand each other across cultures? And how do we under-
stand the understanding across cultures? The paper of J. van Brakel entails a
promising entry to these persistent questions; de-essentialising the use of
language is the key to crosscultural communication. There is no need to
speak the same language, one could paraphrase his conclusion, starting to
communicate in a locally shared world (Umwelt) will do the job. The exam-
ple of first contacts illustrates the point. Van Brakel provides two reasons
why this understanding of crosscultural understanding deserves our prefer-
ence. The first is a theoretical one; it presupposes a more satisfying notion of
language than the ideal language syndrome that has haunted our under-
standing from Aristotle until Taylor. In a perfect Wittgensteinian spirit Van
Brakel proposes a picture of language as praxis as an alternative key to the
understanding of language use. The second reason why we should prefer
this alternative picture of crosscultural communication is a political one. It
entails the possibility that all participants start with their own language
and end up understanding each other all the same. As far as language is con-
cerned, no preference is needed and no dominance is necessary. This fits
well, of course, with democratic ideals of cultural equality. On these grounds
Van Brakel defends a de-essentialising across the board.

Let me start with the acknowledgement that I am essentially in agreement
with this de-essentialising approach. In fact it seems a perfectly sensible
strategy against abstractions such as ‘the clash of civilizations’, which
express an essentialistic picture of what a civilization represents. The device
of Van Brakel and others is to stay away from these abstractions and focus
on the more promising reality of crosscultural face-to-face contacts. So far so
good. On the other hand I will argue that the subtitle ‘no need for the same
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language’ is an overstatement; we do need and do in fact use (to a certain
extent) the same language – both in intracultural and in intercultural usage –
in ways not sufficiently accounted for in Van Brakel’s paper. Therefore I have
doubts on Van Brakel’s identification of the notions of ‘same language’ and
‘ideal language’, as both being the result of essentialising language. To me
there seems to be a fundamental difference between the two, yet to be
explained. So I find myself in the position of agreement with the de-essen-
tialising approach, and disagreement with its application on language.
Perhaps we differ on the nature of de-essentialisation, in the sense that Van
Brakel gives a far more radical interpretation to the notion than I would do.1

These remarks concern the consequences Van Brakel draws from the proposed
de-essentialising approach. To argue my point I will focus first on meaning
and communication. If there is no need to speak the same language, how do
we construe meaning as we go along? How do we develop a new shared
vocabulary and why is it ‘essentialistic’ to speak of a shared language in this
context? In investigating these questions I will find myself in agreement with
Van Brakel on the importance of the practice of language use. This primacy of
practice however has other consequences for the role of the law in crosscultur-
al communication, which Van Brakel doesn’t mention but which seem worth-
while to explore when we discuss the possibility of intercultural law. In the
final part of my contribution I will focus then on law and communication.
What good – if any – can law do in crosscultural communication, starting from
the primacy of practice? And how should it be arranged to fulfil that promise?
Finding answers to these questions will strengthen both Van Brakel’s position
and mine and may provide insight in the theme of this conference.

The construction of meaning

Van Brakel starts with a plea for de-essentialising meanings. ‘Meanings are
not fixed, but fluid’, he writes, and we should de-essentialise them,

‘Not to downgrade them, but because we are always interpreting, giving
meaning, to many utterances, many beliefs, many judgements, many
actions, and so on, of many people (including ourselves), and all this at
the same time.’2
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Meanings are not fixed, I agree, for the simple reason that rules are not self-
applying.3 They are not completely fluid either, I would like to add, in the
sense that they are invented on every occasion.4 ‘Meaning requires no more
than fluency and effectiviness of dialogue’, Van Brakel writes5, but shouldn’t
we rather say that meaning provides for fluent and effective dialogue? Van
Gunsteren has wonderfully paraphrased the situation by writing that
applying rules is always problematic from a logical point of view, but that
from this it does not follow that they are always problematic from a socio-
logical point of view.6 In a stable society or a predictable situation the actor
just follows the rule.7 Only when for whatever reason she finds herself con-
fronted with an unfamiliar situation she (consciously) interprets the rule in
the new circumstances. Again, this does not mean that the rule is first
invented and then applied in the new case. More common is that the case
precedes the rule, in other words, the rule is found in the case (‘ius in causa
positum’, as the legal adagium goes). The confrontation with other forms of
life (first contacts) seems a limiting case.

In a NRC Handelsblad review of the movie The New World (director Terence
Malick) Bianca Stigter writes about the romantics and the realities of first
contacts.8 First contacts cause a shock, she writes, but the shock is immedi-
ately followed by an attempt to rationalise the experience in familiar cul-
tural categories. When first confronted with Western ships before the
American shore the Indians didn’t recognize them as such, calling them
mountains, trees or birds. The English colonist William Wood reported in
1634 (translation by me):

‘They held the first ship for a walking island, the mainmast for a tree, the
sails for clouds (…) They rowed over in their canoes to pick strawberries.’

First impressions don’t last for long though, at some point the familiar cate-
gories run out. When getting oneself familiar with the unknown, one some-
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how tries to incorporate it in ones own categories. ‘Seriously to study anoth-
er way of life’, Peter Winch writes, ‘is necessarily to seek to extend our own.’9

Van Brakel reports a first contact of captain Cook – an experienced man in
first contacts, by the way – in which non-verbal behaviour such as trading
and the exchange of songs and music played a prevalent role. These were
clearly attempts from both sides to make contact on familiar levels of com-
munication, displayed in the simultaneous and mutual attribution of
beliefs, motivations and meanings. Van Brakel is right when he writes that
some principle of attunement is functioning here, coordinating their mutu-
al efforts and showing a certain willingness to reach understanding. But
when he writes that no shared language is needed for crosscultural commu-
nication, this seems an overstatement for two reasons.

The first is that we don’t need a shared language (in the sense of one natural
language such as English) just because we do share a lot of the prerequisites
of language, such as non-verbal behaviour, a principle of attunement and a
shared ‘humanness’ (as Van Brakel calls it). These prerequisites make first
contacts in a locally shared world possible, I agree, but they also constitute a
partially shared language. Only if we restrict the notion of language to
words and phrases and exclude gestures and attitudes can we defend the
thesis that no shared language is needed. But this doesn’t fit in Van Brakel’s
Wittgensteinian outlook on language, so I would like to invite him to clarify
his notion of language in this respect.

The second reason for considering ‘no need for a shared language’ as an
overstatement is that though we lack a shared language in first contacts, we
do need a shared vocabulary as we go along in communication to a certain
level of complexity. How could trade develop for example, without shared
notions of value, concepts of reciprocity, and even moral-cum-legal reac-
tions in case of undue performance? How could the exchange of songs and
music continue without behavioural patterns of recognition, reaction, and
appreciation? These examples suggest furthermore that if the participants
develop a shared vocabulary as they go along, it is not first contacts that we
should look into, but the more interesting next ones. If I am right we have
started at the wrong end of the trail.

But it is too early to tell. Van Brakel suggests that the participants in our
examples will succeed because they will search and find common grounds
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in their shared world. Still he holds that they don’t share a common lan-
guage because they will ‘see’ and experience different grounds and will give
different descriptions of their shared worlds.10 Let us picture the situation.
There is meaningful communication between participants on common
grounds in a locally shared world. Now in this case I wouldn’t hesitate to
speak of a shared language, even though the participants themselves might
give different descriptions (namely each in their own language). Again Van
Brakel seems to rely on a notion of language which doesn’t seem to fit his
otherwise rather inclusive approach. Again clarification is needed.11 Towards
the end of his paper Van Brakel gives some examples, which all involve situ-
ations where two parties start negotiations in their own language and fin-
ish in mutual understanding. This however doesn’t justify the conclusion
that they don’t need a shared language, because in the end they communi-
cate not by one but by two (then shared) languages.

One could say, perhaps, that this is nothing more than a verbal dispute,
since Van Brakel and I only seem to disagree on the notion of a language.
When Van Brakel uses the phrase ‘no need for a shared language’ he uses
the concept of language in the restricted sense of a natural language (like
English, or Dutch). I prefer to use the notion in a broader sense, including
communication through gestures, signals, mimics, et cetera.12 I do think
however that there are good reasons to prefer this broader approach of
language, which make our disagreement more than a disagreement on
definitions. The most important reason is that in our account of crosscul-
tural communication we both rely heavily on (the Wittgensteinian idea
of) a shared Umwelt. In first contacts for example communication starts by
virtue of a context of shared circumstances (the tree over there) and prac-
tices (trading, singing). Starting to communicate then is constructing
shared meanings, partly by pointing and other ostensive procedures and
partly by starting to participate in (then) shared practices. Crosscultural
communication starts non-linguistically, in other words, and only later on
non-verbal interaction makes place for verbal communication. One can
even say that in crosscultural communication it is somewhat indifferent
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whether it takes place verbally or non-verbally. Why should we then limit
ourselves to a restricted notion of language that covers only part of the
communication (and not the most interesting part in this context, for that
matter)? In my opinion, Van Brakel’s restricted notion of language is not
fit for his own purpose, which is a better understanding of crosscultural
communication.

If I am right that a shared vocabulary is necessary and in fact developed
in crosscultural communication, then the question can be raised whether
I have reintroduced the detested ideal language syndrome. I do not think
so. Van Brakel and I agree that a common vocabulary can be reached
against the background of a common Umwelt and a shared humanness.
This common vocabulary rests on what Van Brakel calls ‘contingent, pro-
visional, conventional agreement’ (p. 9). This shared position however
does not in any sense presuppose the concept of one ideal language (as
universalism is supposed to do), or that of many incommensurable lan-
guages (as relativism is supposed to do). The difference is that our posi-
tion presupposes an all together different notion of sameness (or identi-
ty), since identity is not regarded as a matter of definition (whether as
one, or as many), as well as a matter of contingent fact (with all the in-
between modalities).13 As long as we stick to this last notion of identity 
– which could be named a ‘synthetic notion’ of identity, as opposed to an
‘analytic notion’ – there is nothing essentialist about the same language
discourse. As a matter of fact, languages differ and languages overlap,
there’s nothing more to it. We can even conceive of more plausible ver-
sions of relativism that stress the differences between languages on the
basis of observation or experience. The relativist might well say, in a very
Wittgensteinian spirit:14

‘Look, I see and hear many languages spoken and there are many misunder-
standings. Apparently there are difficulties in translating these languages
into each other. Perhaps these misunderstandings can be solved, I hope they
can, but I can’t tell now.’

This empirist relativist doesn’t suffer from any ideal language syndrome, at
least not in my diagnosis. One can respond of course that this empirist rela-
tivist is not really a relativist (in the true sense of the word), but then we are
discussing definitions.
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The primacy of practice

The adagium ‘no need for a shared language’ precludes the primacy of prac-
tice, as we already conceded. Van Brakel uses the Wittgensteinian notion of
a form of life, to drive the point home. ‘To the extent that people understand
one another and themselves, this is due to their common participation in
certain patterns, modes, or ways of life.’15 Also in crosscultural communica-
tion practice precedes conversation, as is shown in the work of the Princeton
philosopher Kwame Anthony Appiah (a defender of cosmopolitanism who
himself is born, by the way, from an English mother and a Ghanese father).
Among the Asante, he writes, incest between brothers and sisters and par-
ents and children is shunned as akyiwadeÂ. You can agree with them that
incest is wrong – as a matter of fact, you probably share the same practice –
even if you don’t know or accept their explanation why. We do a lot of things
just because we do them, without reason or rationale (Appiah’s examples
are piercings and tattoos, circumcision, female genital cutting, foot-binding
in China). The shifts in these practices are not the result of arguments – then
the women’s movement could have been done with in a couple of weeks, he
writes – they are just the consequences of getting used to new ways of doing
things. If this is true, it constitutes a reason why we should learn about peo-
ple in other places, take an interest in their civilizations. As Appiah writes,
‘not because that will bring us to agreement, but because it will help us get
used to one another’.16 This offers an attractive though modest perspective
for crosscultural communication; getting familiar with one another, with no
further ambitions of agreement, let alone on values. This is the deeper
meaning of tolerance; not the bleak sense of not minding their business
which is rightly criticized in the public debate recently, but the deeper sense
of getting to know and learning to accommodate to each other’s practices
without necessarily sharing them.

What are the consequences for the public realm? If the public domain is to
be the place where all citizens meet on an equal basis, we better focus on
actions than on their divergent justifications.17 Not only because people are
more affected by each other’s actions than by their convictions (as the liber-
al would say), but also because it is both easier and more important to live
together than to reach agreement on the principles justifying society. We
can live peacefully together without agreement on values, as we can make
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war while agreeing on values.18 If we are ever to convince participants in the
practice of female genital cutting of the wickedness of that practice for
example, it is not to be expected primarily on the ground of arguments and
principles, but by exemplifying alternative practices with comparable
meaning (transference to adulthood, causes for courage and pride, etcetera).
This takes time, of course, there is no quick fix here. Reasoning is not
enough, showing alternatives is helpful, and in any case is insult counter-
productive. The primacy of practice suggests a policy of constraint in public
debate; not everything that can or may be said is prudent to say. I do realise
that this line of reasoning is against the current opinion in our country,
which tends to sheer hostility in the crosscultural debate. What I would like
to suggest as alternative is not some bleak relativism of ‘anything goes’, but
a shift from values to practices. The dominance of philosophers in the
debate has not been very helpful so far, we must admit, perhaps it is time to
reconsider the role of law.

The legal system I have in mind starts with respecting different practices
and is flexible to shifts in these practices. Contextual law will serve this pur-
pose, that is, law that leaves room for adjustment to the specific circum-
stances of the case. As Stephen Toulmin has pointed out the locus of moral
certitude in matters of practical rationality is to be found in ‘a shared per-
ception of what (is) specifically at stake in particular kinds of human situa-
tions (not in ‘an agreed set of intrinsically convincing general rules or prin-
ciples’)’.19 People tend to disagree about the principles, but can agree on the
facts of most cases. Disagreement tends to disappear as soon as relevant
information on the facts comes in.

In the last chapter of his book on legal traditions Patrick Glenn refers to the
same phenomenon. Opposing principles only serve to define the field of
play, he writes, ‘to find the middle ground you need more information’.

‘If you know enough of what went on, goes the argument, a solution will
eventually suggest itself. The solution will be for this case, which will
have inspired its own form of resolution.’20
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Experienced lawyers will recognize this, Glenn rightly remarks, even though
the legal theory of their tradition tells them that cases are decided by appli-
cation of a single, pre-established rule. These observations, though important
in themselves, are even more relevant in modern Western society where legal
conflicts tend to reflect conflicts of values (translated in the language of con-
stitutional rights). How to deal with them? In this line of reasoning it seems
sensible, in any case, to bring them down to the specific circumstances of the
case.21 It is a mistake therefore, to regard law as a context-independent phe-
nomenon, and a serious one. Of course law can regulate by ‘hard and fast
rules’ which determine legal consequences independent of the specific cir-
cumstances of the case (for example speed limits in traffic). But even those
cases the judge will contextualize the rule when the going gets tough (does it
apply in case of an emergency?). At the end of the day law is always poten-
tially dependent on context, and therefore ultimately tied up with practices.

Some years ago Cass Sunstein has built a constitutional theory on this propo-
sition, which he has named judicial minimalism. Courts settle disputes, but
they leave many things undecided. By doing so they not only minimise the
burden of decision and reduce the change of error and damage, but they also
enhance further reflection and democratic deliberation. They make what
Sunstein calls a ‘constructive use of silence’. He summarizes then that it 

‘makes a good deal of sense when the Court is dealing with a constitu-
tional issue of high complexity about which many people feel deeply
and on which the nation is divided (on moral or other grounds).’22

Again we recognize the wisdom of restricting yourself to the case at hand,
minding the particulars of the case, and striving for local agreement. Not to
avoid democratic deliberation but to encourage it, though in due time and
on the basis of relevant facts.

Conclusion

Van Brakel’s de-essentialising approach to problems of crosscultural com-
munication is a promising one, both from the perspective of a philosophy of
language and from that of a social philosophy. However, it doesn’t justify
the conclusion that we don’t need a shared language in crosscultural com-
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munication, at least not without serious modifications. We do share impor-
tant prerequisites of language – such as non-verbal behaviour, a principle of
attunement and a shared humanness – and we do make up a common
vocabulary as we go along. Van Brakel is right though, that practice precedes
language, and this has even more direct consequences for crosscultural com-
munication. It means that getting used to one another by engaging in
shared practices is of primary importance and that the legal system should
start right there. In starting with respecting practices, dealing with one case
at a time, and striving for local agreement our legal system can contribute to
crosscultural communication.
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Unlikely Candidates for Paradigmatic
Cases of Intercultural Communication,
reply to Van Brakel

Wim Staat*

After my first reading of Jaap van Brakel’s ‘De-Essentialising Across the
Board’ I wondered less about what ‘de-essentialising’ could mean, than about
the implications of Van Brakel’s subtitle. According to this subtitle there is ‘No
Need to Speak to Same Language,’ but I could not immediately tell to what
this claim applies.1 Our conference section was called ‘The Possibility of
Intercultural Communication,’ so I felt urged to ponder the idea that Van
Brakel believes that speaking the same language is not a precondition for
intercultural communication. Yet, the argumentation concerns communica-
tion in general, that is, both inter- and intracultural communication.
Subsequently, Van Brakel’s appeal to a principle of mutual attunement sug-
gests that he at least also considers the possibility of cultural exchange
founding a community, which would generate political and/or moral conse-
quences for the claim that there is no need to speak the same language. If we
concur that such a community can come into existence without the need to
speak the same language, we should, again, observe that the main argument
is not exclusively intercultural. Moreover, Van Brakel’s paradigm case, the
First Contact between peoples, is mainly historical and anthropological, and
less representative of contemporary culture clashes that have triggered spec-
ulation about, for example, the impossibility of intercultural law. These First
Contact illustrations almost seem to deflect any over-eager attempt to make
philosophical work ‘useful’ or at least ‘fashionable’ in contemporary cross-
cultural, political debates. From a media studies perspective I might add that
film scholars as well have found themselves hard pressed for interpretations
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of global trends in cinema, the quality of which is not seldom measured by
the firm confirmation or denial of the possibility of a cinematic version of
intercultural dialogue. In my response to Van Brakel I have tried to follow up
on what appears to be Van Brakel’s implicit suggestion that in spite of the
often heart-felt urge to do some kind of short-term philosophical right thing,
we should pause and take at least one step back to reconsider the presuppo-
sitions of many proponents of the installment of intercultural dialogue. I
have to admit, then, that I am quite sympathetic to the idea that de-essential-
ising across the board would imply, if I may paraphrase in another idiom, that
the essence of interculturality is nothing intercultural. Correspondingly, for
media studies, the relevance of film for contemporary discourses of intercul-
turality may be found less in the politically engaged, thematically intercul-
tural recent-year film festivals of Rotterdam, Berlin or Cannes, than in least-
likely candidates such as a Hollywood screwball comedy or a woman’s weepy
of the 1930s and 40s. To be sure, Van Brakel’s claim that we do not need to
speak the same language is not exactly new, as I want to show by means of
anecdotal, 25 year old ‘evidence,’ but it is exactly not irrelevant either, when
and if we are addressing interculturality in our own time.

In 1981 Hans-Georg Gadamer and Jacques Derrida explored the possibility of
an intercultural language that would bring together the philosophical tribes
of hermeneutics and post-structuralism. They were not very successful. In the
end, there was little rapport between Dialogue and Deconstruction.2 Some
would say that Gadamer and Derrida never came round to speaking the same
language, which, by the way, many did not deplore. This was twenty-five years
ago, and there was quite a lot of ‘de-essentialising’ going on, not just by decon-
structionists alone: the beneficence expressed by the political correctness of
multiculturalism in the 1980s, was criticized as veiled ideology by commenta-
tors ‘across the board.’ Our own time and place hardly expresses the same
political correctness, given current attempts to (re-)essentialise culture.
Professor Van Brakel’s call to de-essentialise across the board, implying that
there is no need to speak the same language, then, may sound familiar but
also quite different given contemporaneous, politically resounding efforts to
establish who and what exactly belongs to us, in the Netherlands ranging
from the authorization of the cultural canon, to definitive citizenship tests,
and even parliamentary passport information control. There is a remarkable
new ring, therefore, to the old adage that we do not need to speak the same
language as long as we respect each other’s values, beliefs, identities.
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John Caputo’s return to the ‘ill-fated non-exchange [between Gadamer and
Derrida] in 1981’ appears to be driven by a concern for what he in the eight-
ies would not have dared to call a shared ‘hope for a justice (…) to come.’3 In
2002, however, Caputo has come to reconsider his fin-de-siecle impressions
of what he probably thought was a forever-lost possibility of humanistic
dialogue; instead, Caputo now writes that Gadamer’s ‘demand for (…) the
good will to try to understand one another’ is actually close to Derrida’s
(later) call for friendship:

‘For hermeneutics and deconstruction alike turn on a common faith, that
as soon I open my mouth (or take pen in hand) I have promised myself
and the other that I am speaking the truth. That is what Gadamer calls
good will and Derrida calls friendship.’4

I would contend, then, that Van Brakel’s diagnosis that Gadamer suffers
from ideal language syndrome5 is not unlike the guter Wille zur Macht
reproach made in the 1980s by Derrida; analogously, Van Brakel’s subse-
quent adherence to some version of a charity principle resembles Derridean
reconsiderations of friendship as not too dissimilar from what Gadamer was
after in the first place. Indeed, if we would accept that what Caputo calls ‘a
common faith’ denominates both good will and friendship, we are not too
far from also covering the assumption that ‘any speaker is consistent, a
believer of truths, and a lover of the good in the majority of cases’ also
known as Donald Davidson’s ‘charity principle’.6 Of course, Caputo contin-
ues by emphasizing that even if there is closeness, Derrida and Gadamer do
not agree and remain importantly different in several respects. Or in an
extended analogy, even if the hermeneutic, the post-structuralist and the
analytic philosopher have something in common concerning the possibility
of mutual understanding, Van Brakel would say that there is no need to
assume that they speak, or even ought to speak, the same language.
Van Brakel’s preferred expression characterizing the assumption that an
interpreter has to attribute at least some meaning to the utterances of a
speaker is ‘attunement’.7 As Van Brakel explains in his 1999 article ‘We’, we
cannot find out what a speaker means unless we assume ‘definite things
about his beliefs’.8 Yet, the only access to the speaker’s beliefs is through his
words to which, as a consequence of our assumptions, we have always
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already attributed meanings. Van Brakel concludes that the interpreter
‘seems to be caught in a vicious circle’.9 In philosophical hermeneutics this is
recognized as the existentialisation of the problems of textual interpretation,
in which the meaning of a certain fragment of the text is informed by the
meaning of the text as a whole, which in its turn depends on the attribution
of meaning to the fragments. The circle not only describes the relation of tex-
tual parts to a whole, it also describes what we, as interpreting creatures, are.
Significantly, though, the circle in which the interpreter seems to be caught,
is not a vicious circle. In philosophical hermeneutics there is nothing worry-
ing about never being able to make meanings definitive. In the same way,
there is nothing worrying about not speaking the same language. As Van
Brakel explains, those ‘definite things’ we assume about the other’s beliefs
will never be ‘definitive things’ functioning as the essential core that would
make up the sameness of the language being spoken. The speaker and the
interpreter, therefore, do not so much agree on what is essentially the same
for each of them, they rather agree to fine-tune their mutual assumptions
about each other’s language to make their interaction work for that place in
that moment. Mutual attunement is real in the German (wirklich) and Dutch
(werkelijk) sense of the word: it makes communicative interaction work.
Attunement in English has been used as the word to translate Stimmung in
Kant and Befindlichkeit in Heidegger. Van Brakel seems to welcome the dis-
positional quality of attunement as Befindlichkeit, but he may be less pleased
by the beautiful connotation of a shared Stimmung creating a sensus commu-
nis. Still, mutual attunement, for Van Brakel, does describe what we actually
do to make a here and now community, a ‘we’.
There is a range of alternative phrases addressing a practically oriented move-
ment by different cultures towards each other, similar to the notion of mutual
attunement. Paul Willemen, for example, has commented on the surge of
interest among European and American film scholars for the film cultures of
non-Western countries in general and for the discourse of so-called Third
Cinema in particular.10 Willemen is as critical about the tendency to presup-
pose a universal film language as the condition for intercultural interpreta-
tions, as he is about the obverse immersion in the other’s culture as a precon-
dition for intercultural understanding. Both the ‘projective appropriation’ of
presuming one and the same film language, unavoidably compromised by the
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dominant industries of cinema, and the ‘ventriloquist identification’ of the
benevolent interpreter who would want to become the mouthpiece for other
voices, are versions of the same mistaken belief that we need to speak the
same language before we can make intercultural interaction work.11 An exam-
ple of projective appropriation would be the idea that classical Hollywood nar-
ration could be the lingua franca of all filmmakers around the world, some-
times suggesting the neutrality of aesthetic and narrative criteria which in
actuality have evolved along the lines of tightly interwoven American enter-
tainment industry interests and politically endorsed economic and moral pri-
orities. An example of ventriloquist identification would be the idea that to
understand the film aesthetics of Yasujiro Ozu (1903-1963), famous for his
knee-high camera positions and ‘circular’ editing, one should first master
Japanese rituals of politeness and religious ceremonies. For the ventriloquist,
or should we say the dummy of the ventriloquist, out to voice Ozu’s authentic
‘Japaneseness’, it would be difficult to acknowledge that Ozu, like many others
in Japan, admired the comedies of Hollywood silent-film hero Harold Lloyd, to
the extent even that in one of Ozu’s earliest films, the silent comedy Wakaki
Hi/Days of Youth (1929), Ozu pays homage to Lloyd by directing a Lloyd look-
alike in a physical comedy scene on skis.
Next, like Van Brakel with ‘mutual attunement’ taken as that which makes
an actual ‘we,’ Willemen also suggests an alternative to the presupposition
of the need for the same language. Willemen uses ‘creative understanding’,
a notion borrowed from Mikhail Bakhtin. Willemen writes:

‘[Creative understanding] is not simply a matter of engaging in a dia-
logue with some other culture’s products, but of using one’s understand-
ing of another cultural practice to re-perceive and rethink one’s own cul-
tural constellation at the same time.’12

What mutual attunement is for the need to speak the same language, cre-
ative understanding is for appropriation and ventriloquism: a practical
return to the dynamics of cultural exchange. In another reference to
Bakhtin, Willemen’s media-studies colleagues Ella Shohat and Robert Stam,
when writing about multiculturalism and the media, do not use ‘creative
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understanding’ or ‘mutual attunement’: they favour ‘mutual illumination’.13

To give an example of mutual illumination, Shohat and Stam interrelate the
depiction of Native Americans in revisionist Westerns like The Last of the
Mohicans (Michael Mann, 1992) based on Fenimore Cooper’s 1826 novel on
the one hand, and ‘progressive’ Brazilian cinema towards indigenous peo-
ples on the other. They conclude that Hollywood and Brazilian cinema
respectively differ in their fear and celebration of miscegenation, but corre-
spond in the way that a ‘compliment’ to the Indians was a means to avoid
the vexed question of Blacks and slavery.14 The media studies authors all
emphasize that in understanding the other’s culture, one’s own culture is at
stake; Van Brakel appears to agree, even in the case of evidently asymmetri-
cal exchanges of many, if not all, First Contacts.
Van Brakel’s paradigmatic cases, in which communicative interaction works
in spite of not speaking the same language, are the well-documented, empir-
ical facts of First Contact between different peoples. Unlike thought experi-
ments, ideal speech situations, shared horizons etc., which are in danger of
succumbing to the virus of the ideal, same language syndrome, First
Contacts, according to Van Brakel, ‘can serve as life heuristics’ less vulnerable
to ‘chauvinistic’, ‘transcendental certainties’ expressed as cores, essences, or
indubitable universals.15 Paradoxically, then, Van Brakel does need a primor-
dial version of intercultural communication to warrant his claim that there is
no need to speak the same language, apparently because nothing else better
serves the purpose of being a prime example. To wit, post-colonial bias and
distortions in dominant historiographies are acknowledged by Van Brakel;
yet, they are not serious enough to make him reconsider his paradigm in the
way he has deemed Davidson’s ‘charity principle’ an ‘unfortunate label in a
postcolonial context’.16 Although it is not clear from Van Brakel’s text why
exactly ‘charity’ is unfortunate from a postcolonial perspective, it is clear that
the postcolonial context all too often makes us gregariously want to discuss
the grounds of intercultural communication, even if that implies neglecting
intracultural communication. Professor Van Brakel’s lone reminder vis-à-vis
such enthusiasm, is worth quoting: the principle of mutual attunement 

‘applies as much to interpreting the familiar (Other) as the foreign
(Other). There is no principled difference between the process of mutual
attunement in intra- and intercultural communication’.17

And if there is no principled difference, we might add, would there be any need
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to speak the same language whether in inter- or intracultural interactions?
Indeed, shouldn’t we also consider our own communities as not being war-
ranted by definitive meanings, that is, as not being warranted by core agree-
ments independent of particular speech situations? For, in these delibera-
tions about cultural exchange, our own culture at least is always also at
stake. And if there is no reason to presuppose that we speak the same lan-
guage, not even within our own culture, then, shouldn’t we also conclude
that there is no need to presuppose First Contacts as paradigmatic for the
dynamics of attunement within cultural interactions? On the other hand,
searching for a paradigmatic case in point is quite relevant, considering that
the argument for the principle of attunement runs the risk of remaining an
empty exercise if there is no concretisation of attunement in actuality. What
do we minimally need, then, if only to avoid relativism, for the embodiment
of the concept of mutual attunement? Van Brakel’s answer is clear enough:
‘meaning requires no more than fluency and effectiveness of dialogue,’ that
is, ‘smooth conversation’.18 Note, however, that for Van Brakel the concretisa-
tion of attunement in conversation does not amount to a dialogue naturally
moving towards a horizon of settled agreements, generalized meanings, or
untouchable universals. It is the local outcome of conversation that counts.
This does not imply, Van Brakel insists, ‘that the word ‘universal’ becomes
meaningless’. Such a notion is ‘always tied to a particularized situation
which is described in a variety of (…) momentaneous idiolects’. At this point,
Van Brakel refers to Stanley Cavell to emphasize ‘that any local concept of
universality can always be contested again’.19

Cavell has elaborated on the importance of conversation in several places,
and often in relation to film. In his latest book on philosophy and film, Cities
of Words (2004), conversation again is a prominent theme. Cavell under-
stands ‘conversation’ as ‘my speaking for others and my being spoken for by
others, not alone speaking to and being spoken to by others’.20 Conversation,
for Cavell, then, is more than just the exchange of words, it conveys an inti-
macy strong enough to found the polis, the city of words. Hence, Cavell’s phi-
losophy of language is at least always also a political philosophy. Yet,
remarkably, when interrelating philosophy and film, Cavell does not focus
on films with an explicitly political theme. His prime examples are from,
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what Cavell calls, the comedy of remarriage and the melodrama of the
unknown woman, Hollywood films made in the 1930s and 1940s. These old
comedies and melodramas appear to divert our interest away from what at
first sight may seem evidently relevant, present-day filmic portrayals of the
‘front-page moral dilemmas’21 which clearly ask of us, by way of cinemati-
cally induced processes of character identification: ‘what would you do in
the same situation?’ or ‘where do you draw the line?’.22

We may suppose that Cavell will never write extensively about the dilemmas
of intercultural law, because he is more interested in the average everydayness
of not speaking the same language, than in the moral attunement that char-
acteristically transcends the real-life problems marked by cultural abysses.
More accurately, it is not that Cavell does not care about dilemmas and subse-
quent uprightness demonstrated in moral crises; rather, Cavell seems to want
to step back from film’s high-impact character identification and agenda-set-
ting propensities, and (re)consider the moral attunement inherent in deroga-
torily qualified screwball comedies and weepies ‘merely’ made for entertain-
ment. In spite of the acknowledgement that his favourite films were indeed
made to make you laugh and cry and feel good at the end, Cavell claims that
these comedies and melodramas, after all, are about ‘what is the public’s busi-
ness’,23 albeit not in a cultural studies way of investing anti-hegemonic mean-
ings into popular film. The comic and melodramatic conflicts in contested con-
versations in marriage and remarriage, then, are not read as analogies for
political upheaval. For Cavell, the privacy of marriage does not stand for, but
actually is the place from which to judge society at large.24

In George Cukor’s film Adam’s Rib (1949), starring Katharine Hepburn and
Spencer Tracy, we come to understand that a marriage crisis, as in all comedies
of remarriage, is not so much resolved but, in a way, postponed. Adam’s Rib
smartly makes a couple’s crisis public by bringing it to court, not directly but
by making the protagonists each other’s opponents in the public arena of the
courtroom over a shooting incident involving adultery. Amanda (Hepburn),
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the front-page news of papers.
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tion of, but which, perhaps, it has cause sometimes to turn from prematurely’ (Ibid., at 6).



the defence lawyer, and Adam (Tracy), the prosecutor, are engaged in the
attempt to outwit each other publicly, mainly by disputing the equality of the
sexes before the law. Because we, as viewers are also present in the privacy of
their home, we know that the court-room battles are reruns, as it were, of pri-
vate, marital arguments, and we also know that the private arguments are
particularized versions of societal concern, here equality of the sexes. What
makes the marriage work again, and again, and again, is that the couple comes
to understand that they should not want to avoid but rather learn to embrace
this reiteration of the private made public made private etc.25 The pursuit of
the couple’s happiness – Cavell’s book on remarriage comedies is titled Pursuits
of Happiness – is both a private and a public affair, necessarily so:

‘You must test [marriage] in the open or else mutual independence is
threatened, the capacity to notice one another, to remember beginning,
to remember that you are strangers; but it is only worth subjecting to
this examination if the case is one of intimacy, which you might describe
as the threat of mutual independence.’26

In Van Brakel’s terms, the couple needs to abandon the idea that what they
share is the felt intimacy of speaking the same language; instead, what
binds the couple together is the continuous contestation of what they are.

By way of conclusion, let me introduce you to another example from
Cavellian cinema, paradigmatic for mutual attunement. This example con-
firms the importance for the possibility of intercultural communication of
the ‘unspoken attunement of moral perception that conditions, and calls
upon, our ability to make ourselves intelligible to each other’.27 It is an exam-
ple that works in a negative fashion: it shows what happens when attune-
ment is lost. The tragic result of halting the reiteration of consent in mar-
riage has become the subject matter of a genre entirely different from the
comedy of remarriage, although also intimately related to it: Cavell’s melo-
drama of the unknown woman.28 The woman in these melodramas literally
remains unknown if she is not allowed a public opportunity to (con)test her
marriage.29 The relation between the remarriage comedies and these melo-
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26 S. Cavell, Pursuits of Happiness: The Hollywood Comedy of Remarriage, at 216 (Harvard UP,
Cambridge, MA/London, 1981).

27 Supra n. 20, at 381.
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Unknown Woman.
29 Cavell’s book on melodrama is titled: Contesting Tears: The Hollywood Melodrama of the

Unknown Woman (University of Chicago Press, Chicago, 1996).



dramas concerns the effect of doubting what it is that the couples share: in
remarriage comedies doubting is constitutive, in the melodramas it is dev-
astating. In the comedies of remarriage there is nothing petrifying in the
scepticism that always accompanies the mutual attunement within the
couple’s society, a continuous doubt about the certainty of marriage that
will not be resolved, but forever admitted as itself the gesture of continua-
tion-in-time towards repeated consent. If, however, scepticism is not
expressed time and again, the continuation of consent will come to a halt. In
the melodramas of the unknown woman, of which Gaslight (Cukor, 1944) is
an eminent example, scepticism has an annihilating effect on the woman
protagonist: she will not be publicly acknowledged and instead become
imprisoned in the intimacy of her marriage.
Paula (Ingrid Bergman) is married to Gregory (Charles Boyer) whose only
interest is the jewelry of Paula deceased aunt, still hidden in the aunt’s
London house. It is through Paula that Gregory gains access to the house. But
as soon as he is in, Paula becomes an obstacle for Gregory, which is why he
carefully plans to get rid of Paula by driving her insane. Gregory finds ways
to make Paula unsure of herself. He makes her believe she is forgetful, that
she has illusions, that her behaviour is so erratic that her appearance in pub-
lic spaces has become dangerous. In the final scenes, Paula takes bitter-
sweet revenge. When Gregory is captured by the police and tied to a chair,
he, for the last time, tries to influence Paula’s behaviour and make her cut
him loose with a knife hidden in a cabinet drawer. Instead, she acts out what
Gregory wanted her to become, a mad woman incapable of being a real sub-
ject, a subject who would know for sure that there is a knife in the drawer.
With her act of madness, doubting the existence of the knife in the drawer,
she regains control of her own existence, but not, alas, by re-affirming her
bond with her husband. There is individual existence, but no community. In
the melodrama of the unknown woman, our heroine is alone.30

Let me, then, recapitulate: as Van Brakel insists, there is no need to speak the
same language, not even within our own culture. And our own culture is at
stake here, as the ‘unspoken attunement [that] calls upon our ability to make
ourselves intelligible to each other’ (Cavell, as quoted), underlies all commu-
nicative interaction, not just intercultural communication. Nevertheless,
attunement is no guarantee for community: there is a perpetual risk of tragi-
cally, melodramatically ending up alone. With Cavell we can observe how
comedies of remarriage and melodramas of the unknown woman articulate
attunement and show the effects of this attunement kept alive or lost. A film
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both’ (Ibid., at 147).



studies alternative to First Contacts as paradigmatic for cultural communica-
tion could therefore be formulated as follows: protagonists, in the comedies
and melodramas referred to, do not speak the same language; their commu-
nity ‘works’ or not because they cope successfully (in the comedies) or not (in
the melodramas) with what Van Brakel calls potentially de-essentialising
crises. Specifically, the comedies of remarriage do not resolve but reiterate
scepticism about who ‘we’ are, effectively interrelating the public to the pri-
vate and vice versa. The melodramas of the unknown woman, on the other
hand, cannot avoid being paralysed by scepticism, imprisoning female pro-
tagonists in the intimacy of their marriage. Cavell’s heroines are Barbara
Stanwyck, Ingrid Bergman and Bette Davis. They star in what have become, I
hope, likely candidates for paradigmatic cases of inter- and intracultural
communication.
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The Legal and Moral Dimensions of
Solidarity

Anton Zijderveld*

The ramifications of solidarity

Solidarity, briefly and therefore insufficiently defined as the individual and
collective sense of mutual dependence and responsibility, is, it seems to me,
essential to the possibility of an intercultural law. It is the intention of this
essay to discuss primarily the sociological and socio-psychological phenom-
enon of solidarity in some details, and to refer to the possibility of intercul-
tural law in a brief conclusion only.
Solidarity is, to begin with, a typically human virtue. Animals do in many
cases possess the sense, or rather the instinct of mutual dependence, par-
ticularly in the presence of a threat from outside the herd. But the sense of
mutual responsibility is a typically human virtue. It presupposes the abil-
ity of ‘taking the attitude or role of the other’, as George Herbert Mead for-
mulated it, and then to look back from this position to one’s own position
in life. Charles H. Cooley even described man’s identity as a ‘looking-glass
self’.1 In other words, mutual responsibility as the core of solidarity is what
has been called in sociology and social psychology a symbolic interaction.
Solidarity is not a static state of affairs but a process of ongoing interac-
tion within a cultural and societal framework of meanings, values and
norms. Incidentally, almost all of our social actions are symbolic interac-
tions, based upon values, norms and meanings which are embedded in
language and in institutions.2 Solidarity is thus part and parcel of the
human condition.
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Although he does not explicitly address the issue of solidarity, Donald
Davidson’s charity principle is heuristically relevant here.3 It refers to the
ancient philosophical problem of how we are able at all to understand what
others are saying, feeling, thinking and doing. W.V. Quine, Davidson’s main
source of inspiration, addresses this problem in his theory of ‘radical inter-
pretation’, that is, the interpretation of someone else’s utterances without
any prior knowledge of the speaker’s meanings, as in the case of an anthro-
pologist doing research among the natives of a non-Western tribe. In order
to contact the natives the anthropologist must assume a world of meanings,
and maybe even values and norms, which somehow can be translated in
terms of his own world of meanings, values and norms. This is only possible
if he charitably assume that there are similarities.4

According to Mapas, Davidson defines his principle of charity as ‘the need to
assume that most of a speaker’s beliefs are true or that most of the speaker’s
beliefs are in agreement with our own’.5 In a sense, Mapas adds, the charity
principle entails ‘an assumption of the rationality of the speaker’, and
expresses ‘the presupposition of a common community and world’.6 The lat-
ter refers to Davidson’s ‘holism’ which actually draws him close to the sym-
bolic interactionism of George Herbert Mead. The basic scientific discipline
of Davidson’s theory of interpretation is, as in the case of Mead, behaviouris-
tic psychology, but unlike ‘orthodox’ behaviourists he views psychological
elements, such as beliefs, sentiments, desires, etc. as being interconnected,
not only within the individual, but also between interacting individuals,
and between these individuals and their surrounding world (i.e. ‘culture’,
‘society’) as well. In this sense, Davidson’s holism defines psychology as
social psychology. In that case, charity is more than just an interpretive
methodology. It contains a vision of human communication and, we may
add, of human solidarity. Communication and solidarity are possible only,
we may conclude, if we interact with others ‘charitably’, that is, with the fun-
damental assumption of a common world of meanings, values and norms.
The charity principle is not just a methodological interpretive device, but
also a moral view of human interactions and the society and culture within
which they occur.7 It is in fact a theory of solidarity.
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Solidarity is similar to sympathy. As the originally Greek word indicates,
sympathy refers primarily to a feeling of identification with the suffering of
others. Adam Smith translates the word by ‘compassion’, and defines it in an
interactionist way:

‘By the imagination we place ourselves in his situation, we conceive our-
selves enduring all the same torments, we enter as it were into his body,
and become in some measure the same person with him.’8

He gives an example too:

‘Persons of delicate fibres and a weak constitution of body complain, that
in looking on the sores and ulcers which are exposed by beggars in the
streets, they are apt to feel an itching or uneasy sensation in the corre-
spondent part of their own bodies.’9

Summing up he defines sympathy as ‘our fellow-feeling with any passion
whatever’.10 However, as the Stoic Smith after all is, he adds to this view of
human sympathy the idea that sympathetic feelings are secondary and
derived sensations. The primary sensations are his very own:

‘Every man feels his own pleasures and his own pains more sensibly
than those of other people. The former are the original sensations; the
latter the reflected or sympathetic images of those sensations. The for-
mer may be said to be the substance; the latter the shadow.’11

In the interactionist theories the dimension of power is generally neglected.
Particularly in solidarity power plays a predominant role. It defines and often
limits the range of options and actions of others, and it defines and broadens
in consequence also one’s own range of options and actions. Solidarity and
power are crucial in the dynamics of a dominant group or class and the socio-
economic minorities of a society fighting for emancipation. The inner soli-
darity of the working class in Marxism, for instance, was allegedly the pre-
condition for its power. This holds true, of course, for any minority and its
struggle for emancipation. Moreover, the opposition of the dominant group
or class will strengthen the solidarity within the minority, although exces-
sive use of force on the part of the dominant group may break the solidarity
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that exists and impede its organization. In that case it will turn inwards and
create what in Nazi Germany once was called the ‘inner emigration’. Or it will
be expressed secretly in underground culture, as was the case with the samiz-
dat in the former Soviet Union. Eventually the opposition may still be organ-
ized successfully and break the established power structure in a violent or
peaceful revolution. An example of the latter has been the successful opposi-
tion of the Polish union Solidarnosc – nomen est omen!
Solidarity is essential to the democratic system. Although this was gradual-
ly forgotten because of its bureaucratically rational nature, the democratic
welfare state was meant as a socio-economic system of solidarity. In his
famous report Social Insurance and Allied Services of 1942 which presented a
master plan for a socio-economically just society after the war, Lord
Beveridge viewed the welfare state as a system of social insurance against
‘Want, Disease, Ignorance, Squalor and Idleness’. He emphasized in particu-
lar the importance of voluntary associations, like the quite ancient ‘friendly
societies’, as they function as a fertile soil for solidarity and as an impedi-
ment to state bureaucracy.12 His warning was not heeded during the rapid
development of welfare state arrangements in most Western-European
societies. The state and its expanding bureaucracies became the dominant
factor. In particular the sectors of health, education, and welfare rapidly
bureaucratized and professionalized, causing an intensive rationalization
and neutralization of solidarity. The relative high taxation of the welfare
state, for example, was legitimized as distributive justice and as solidarity of
the affluent classes with those who for whatever reason were in need of
state succour. Naturally this moral dimension vanished rapidly. Taxation
was increasingly experienced as a burden instead of a contribution to justice
and solidarity.
A crucial element of solidarity is the phenomenon of trust. One must be able
to rely on the honesty of others in order to experience a sense of mutual sol-
idarity. There is, one should realize, a difference between functional confi-
dence and moral trust. I have confidence in the technical expertise of my
garage-proprietor or in the medical expertise of my general practitioner.
This is, as it were, a purely functional thing. However, if they cheat with the
bills, or otherwise deceive me, I can no longer trust them. Trust is a moral
phenomenon. A breach of confidence after a mistake or fault, can be mend-
ed, but a breach of trust is the end of the relationship and the end of mutual
solidarity.
When trust declines, people will seek refuge in the law. Conflicts are no
longer solved bilaterally but referred to the court. ‘See you in court’ is the
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final statement in most aborted conflict resolutions. Increased juridification
is one of the main indicators of a decline of solidarity and trust.
The question then is whom do we trust in contemporary, multicultural soci-
ety? Can minorities trust the majority and vice versa? Can minorities trust
each other? If not, solidarity which is one of the main pillars of democracy,
will diminish, if not evaporate. A penetrating juridification will usually fol-
low suit. In a relatively short period of time most Western-European soci-
eties have become multicultural and multi-ethnic, and the immigration of
Turks and Moroccans in particular have introduced the Islam as a forceful,
and to many a strange and new religion. It is often experienced as a threat-
ening religion due to Islamist terrorism. Unlike the threats of the Cold War
between the Western world with its NATO and the Soviet imperium with its
Warshaw Pact, Islamist terrorism is largely invisible, until the terrorists
strike that is. Islamist terrorists are loosely organized in hard to discover net-
works which often communicate with each other on the internet. Their
beliefs and doctrines may be pre-modern, their modi operandi are modern, if
not postmodern. Terror, fear, is what they intend to reap.
Fear is, of course, never a fertile soil for trust and solidarity. Generalizations,
such as the fallacious opinion that ‘the’ Islam is inherently and essentially
undemocratic and alien to the liberal way of life which we in the West have
inherited from the Renaissance and the Enlightenment, contribute to a
social and political climate in which neither trust nor solidarity can flourish.

Conceptual distinctions

Definitions and conceptual distinctions are usually rather boring, yet they
are necessary. Particularly in discussions about socio-cultural and political
issues one ought to define one’s concepts as clearly as possible and disen-
tangle conceptual knots by means of conceptual distinctions, lest these
debates peter out in fruitless misunderstandings, or end up in open con-
flicts. Davidson’s principle of charity as a principle of rationality is of no
avail, if not at least the concepts used are clear and mutually understood.
Multiculturality and legal plurality, to begin with, ought to be distinguished
from multiculturalism and legal pluralism. Concepts ending with -ity (multi-
culturality, plurality, legality, urbanity, nationality, relativity, etc.) refer to
facts, to actual, and in a sense ‘objective’ and ‘non-normative’ state of affairs.
It is a sociological fact that Dutch society transformed since roughly the
1960s and 1970s into a multi-ethnic and multicultural society. Rejecting
multi-ethnicity and multiculturality as sociological facts is by now as silly as
objecting to the natural-scientific fact of gravity.
However, concepts with the same root, yet ending with -ism (multicultural-
ism, pluralism, legalism, urbanism, nationalism, relativism, etc.) refer to ide-
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ologies, to subjectively or intersubjectively held ‘normative’, political opin-
ions. An ideology is a belief system which transcends facts, distorts them if
necessary, and weaves normative, moral theories and opinions around them.
An ideology may even invent ‘facts’, such as race in the case of racism, or the
proletariat in the case of historical materialism. Multiculturalism then is the
relativistic opinion which claims that the various (ethnic) cultures of the mul-
ticultural society should be allowed to realize their particular values, and to
live according to their particular norms, not hindered by the dominant cul-
ture of the nation, if alone because such a dominant culture does allegedly no
longer exist in an allegedly postmodern society. Now, if it is rather silly to
reject or embrace multiculturality, it is, of course, quite feasible to reject or
embrace multiculturalism. It is an ideology which one can believe in and
adhere to, or which one rejects philosophically and politically.
The same argument holds true for the concept of legal pluralism. In a fully
modernized, complex society legal plurality is the actual, sociologically veri-
fiable state of affairs. It is, to begin with, simply demonstrated by the various
specializations in the legal discipline. Modern law in action too is character-
ized by a high degree of specialization. Strictly speaking then legal pluralism
is the ideological and thus normative transformation of this fact of plurality.
It is the opinion that law in theory and in action ought to be pluralistic, i.e.
highly specialized and in that sense compartmentalized. However, one can
also hold to the opposite opinion and given modern law’s plurality rather
search for a more unified and co-ordinated legal system. Specialization and
compartmentalization, it could be argued, cause the (often unintended)
bureaucratization and juridification of organizations and individual lives 
– i.e. more law, less legitimacy.
There is, of course, a connection between multiculturalism and legal plural-
ism. If one holds to the former, one will probably agree with the latter and
favour one or the other form of multicultural law. This would, for instance,
be the case when under certain conditions Islamic Sharia law would obtain
a legalized position within a Western, democratic system of law. I return to
this issue at the end of this essay.
Within the debate on multiculturality and multiculturalism it is, I think,
essential to further distinguish conceptually between assimilation and inte-
gration. This seems to be obvious but the two are often blurred, particularly
in the political arena. Assimilation aims at the melting-pot model, whereas
integration rather focuses on the mosaic model. If one demands ethnic
minorities in a multicultural society to assimilate to the allegedly dominant
culture of the nation, one believes in the possibility of (or demands in an
authoritarian manner) a general neutralization of all ethnic and cultural dif-
ferences. In the United States of America, as is well known, the idea of a
melting pot was strongly favoured by the White Anglo-Saxon Protestants. A
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similar idea lurks in the background of the debates on the multicultural soci-
ety in the Netherlands, certainly on the part of the right-wing opponents of
multiculturalism. Recently one of them proposed to add to the constitution
the phrase that Dutch society is based upon Jewish, Christian and Humanist
values. They constitute the Leitkultur, the leading, dominant culture to
which Dutch citizens of whatever ethnic and cultural background will have
to assimilate.
Integration differs from assimilation. It demands from all inhabitants to
participate as citizens, as citoyens who have not just rights but also respon-
sibilities, who do command over an active and passive knowledge of the
Dutch language and through education and labour market possibilities,
contribute to the Dutch economy. The dominant culture is one of socio-eco-
nomic and political participation. Within this constitutionally assured
framework, ethnic groups may stick to their cultural, and particularly reli-
gious background and traditions. The model is not the neutralized melting
pot but the multi-coloured mosaic consisting of many differently coloured
little or larger stones which together yet constitute a coherent, albeit ever
changing and developing Gestalt.
Finally, although this may well be superfluous in the present context, one
ought to distinguish legality and legitimacy. In a democratic society which
puts prime emphasis upon the rule of law one should realize that legality as
the fact that laws are the foundation of the social order ought to be believed
in, accepted, trusted in order for the social order to be a moral order consist-
ing of values, norms and meanings. Human rights in particular supersede,
and if necessary even overrule, the laws of a particular society. Hitler’s
regime, to give an extreme example, was initially (in 1933) legal, but it
became obvious very soon that the tyranny he erected after his successful
election as chancellor was utterly illegitimate. In other words, a social order
based on the rule of law ought to be a moral order couched in legitimacy.

Society as a moral order

Society can be viewed – and has in the past been viewed by functionalist
sociologists – as a system consisting of scores of sub-systems which consti-
tute a functional order. The comparison with the human body is then, of
course, close at hand. Like the rather different organs of the body, each hav-
ing its own, specific function, which co-operate in order to maintain the
total bodily system, the organizations or institutions in society, it is argued,
possess their own, specialized functions, yet contribute together to the
maintenance and continuity of the social system as a whole. The founder of
French sociology, Emile Durkheim, believed that this state of affairs was typ-
ical of a modernized society, ruled by an intense social division of labour. It
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has led, he claimed in addition, to a specific type of solidarity, which he
called ‘organic solidarity’ and a specific type of law, namely ‘restitutive’ or
‘cooperative law’.

Durkheim had a functionalist conception of society, but unlike most func-
tionalists he also viewed society as a moral order. In traditional societies, he
argued, there exist only rudimentary forms of division of labour. The mem-
bers of the tribe or clan perform tasks which are passed on from generation
to generation, sanctified by a usually magically conceived tradition. These
tasks are performed in a taken-for-granted, non-voluntaristic, mechanical
way. The solidarity involved is, as Durkheim called it, a ‘mechanical solidari-
ty’ which because of the modern connotation of ‘mechanical’ should rather
be called ‘traditional solidarity’. A dominant trait of this type of solidarity is
the fact that ‘like’ prefers to co-operate with ‘like’. Law in such a society is
rather repressive and at the same time expiatory. Religion plays a dominant
role in it.
However, Durkheim continues, when the division of labour in a society
increases, as happened in Western societies ever since the Industrial
Revolution, solidarity and law will be transformed fundamentally. The vari-
ous sub-systems, performing their own specific and different functions, will
have to co-operate in order to maintain a basic measure of order and coher-
ence. ‘Unlike’ will have to co-operate with ‘unlike’ in a rational-professional
rather than religious-traditional manner. Solidarity now changes into an
‘organic solidarity’ which better be called a ‘functional solidarity’. And law
changes also from being repressive and expiatory into being restitutive and
cooperative. In traditional societies based upon ‘mechanical (traditional) sol-
idarity’ law was predominantly penal law, whereas in modern societies,
characterized by a radical and ever expanding specialization of tasks and
functions, based upon ‘organic (functional) solidarity’ the centre of law will
rather be administrative law, procedural law and contract law.13

A similar evolutionary theory of law, society and morality present Philippe
Nonet and Philip Selznick in a brief, insightful book.14 In their ‘developmental
model’ both authors distinguish three stages of social and legal evolution,
each of which contain the seeds of the next stage: repressive law,
autonomous law and responsive law. Repressive law is based upon authori-
tarian, repressive power which does not care about the interests of the sub-
jects whose position in society is very vulnerable. Its main characteristics are
(1) the unity of state and law, i.e. there is no separation of powers; (2) the ‘offi-
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cial perspective’ is dominant, i.e. the interests of those in power rule; (3) there
are specialized control bodies, such as the ‘state police’, which carry discre-
tionary competencies; (4) there is a distinct class justice; (5) there is a legalis-
tic moralism with emphasis upon punishment by law; it also is a typically
low risk vision of law. But the germ of the next stage is present in repressive
law, because the subjects are apathetic, while the administration and control
institutions hold a discretionary power in an autonomous manner.
The characteristics of autonomous law are (1) there is the ‘rule of law’ to
which not only the subjects but also those in power are subjected: nobody is
above the law, there are strict rules and there is accountability which
insures the existence of law and order; (2) therefore there is a strong focus
upon rules and procedures: the value of fairness and the bureaucratic ethos
of precedents supersede substantive justice: ‘due process’; (3) this type of law
is independent vis-à-vis the state, i.e. procedurally autonomous, yet politi-
cally subordinated, since legal institutions have to abstain from any forma-
tion of public policy; the courts thus depoliticize conflicts; (4) there is a
strong focus on the courts and the legal rules which insure legality and
cause the existence of legalism; (5) autonomous law has a low risk vision of
law. Here too there is the germ of the next stage, because the rule of law
restricts the power of the state, while the duties of citizens are defined
which promotes a spirit of critique of the legalistic rule of law and the desire
for a more responsive law.
The dominant features of responsive law are (1) it is a high risk vision of law,
because (2) there is much less emphasis upon rules and procedures, and
much more focus upon substantive justice with regard to social problems
and issues; (3) legal institutions are viewed and treated as dynamic instru-
ments for organizing or changing society; it is, unlike autonomous law, not
politically value-free but explicitly normative and evaluative; (4) the focus is
on societal goals, much less on procedural means; the search is for a legiti-
mate social order which is not imposed on subjects but negotiated with
responsible citizens; they are therefore not subjected to the law, but stimu-
lated and facilitated in civic competence; (5) if autonomous law is highly
bureaucratic, responsive law is characterized by a post-bureaucratic ethos.
What is the germ of a next stage? Nonet and Selznick come up with a
remarkable observation. Responsive law (obviously this concept is inspired
by the events of 1968 and the democratization of Western institutions after-
wards) must still function in an autonomous setting. There is the possibility
of autonomous courts which are called upon to solve social conflicts and do
so with political and normative judgments. This would remind one, Nonet
and Selznick claim, of the khadi-justice of repressive law. In that case, the
third stage would return to the first by means of the second. This is indeed a
high-risk vision.

R&R 2006 / 3

314



Arguably the conception of society as a moral order is rather pleonastic.
Human interactions, which are in a sense the stuff societies are made of, are
always embedded in and regulated by values and norms. Morality is extend-
ed between good and evil, and there is, apart from the biological functions of
the body, very little we do, feel, think and say which is not moral in the sense
of being predicated in terms of good and evil, morally positive and morally
negative. This is why Durkheim and others have called sociology a moral sci-
ence. Not in the sense that sociologists ought to moralize about society, but
in the sense that the focus of sociologists is on human interactions which
are only understandable because they are embedded in values and norms.
The substantial definition of what is good and what is evil will differ from
society to society, and from time to time. Yet, the notion that there is good-
ness and evil is universal. In Kant’s philosophy they are therefore called
‘transcendental’, i.e. a priori, prior to empirical experience.15

Idealtypically, there are three different worldviews regarding the phenome-
non of morality: moralism, amoralism and immoralism. As three -isms they
constitute three different types of ethos. They also pertain to three different
societal structures and contain three different types of solidarity.16 The
ethos of moralism is characterized by a clearly distinguishable set of values,
norms and meanings which is accepted without much relativising reflec-
tion, and accepted as God-given, or provided by Nature or Reason. It is a
rather optimistic and activistic type of ethos, since it is believed firmly that
the world can be improved by joint actions. The sense of community is well
developed and firmly based upon a taken for granted mutual trust and loy-
alty. The belief in authority and strong leadership is dominant, while indi-
vidualism is well developed although individuals are held accountable for
their actions. There is a strong social control within distinct group bound-
aries which separates people in terms of insiders and outsiders. There is in
the moralist ethos a tendency towards a double morality. Examples of such
an ethos are the American Creed or the ‘Protestant Work Ethic’, and more
recently the fundamentalist Islamism as in the Islamic Republic of Iran.17

The ethos of amoralism is very different. Pessimism, fatalism and lethargy,
caused by natural disasters, autocratic and corrupt local elites, and eco-
nomic misery, reign predominantly. It is hard to organize people for the
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improvement of their fate, since they acquiesce in the existing structures of
power and authority. They often retreat into what has been aptly called
‘amoral familism’.18 There is a general distrust at work here, in particular
with regard to individuals who do take initiatives, as one assumes they are
motivated by ambitious impulses and personal gains only. There is gener-
ally no sense of public responsibility, and the social control is exerted in an
intimidating and often violent fashion by single powerful individuals and
terrorizing groups, as in the case of the mafia on Sicily.19 The sources of per-
sonal failure are sought in God, the gods, nature, or fate. Examples of this
type of amoralism can be found in the many different cases of extreme
poverty and destitution. ‘People living on the very edge of subsistence,’ a
British historian once wrote, ‘have (…) precious little interest in morality.’20

In fact, in such a situation people cannot afford the luxury of moralism, let
alone of immoralism.
The ethos of immoralism bears the following characteristics. Traditional val-
ues and norms (tradition in general) are permanently open to question, if
not forthwith rejected. Emphasis is placed upon personality, spontaneity,
freedom, experience, expression, rather than on diligence, production, work.
There is a weak link between rights and duties, while trust and loyalty are
generally treated with suspicion since they are viewed as rather old-fash-
ioned values hampering individual experiences and self-expressions. It is an
ethos of consumption, since not only goods and services, but also feelings,
ideas, events, and often even partners and friends are being consumed, and
summarily dropped after they eventually fail to satisfy the needs of the indi-
vidual. Moreover, in this ethos style supersedes content, and the emphasis is
more upon emotions than upon rationality.
It stands to reason that involvement, if at all existent, is an emotional and
always temporary engagement, i.e. not a deeply felt commitment to a cause.
Immoralists are easy to be mobilized for a demonstration as long as the
event is emotionally gratifying and fun to participate in. But it is hard to
bind them to a party and to party control. Authority is rated low and equali-
ty is usually defined in terms of an equality of results rather than of oppor-
tunities. However, since unequal results are unavoidable, even in the most
prosperous of societies, dissatisfaction and even resentment will be domi-
nant emotions. They are, of course, reinforced by incessantly rising expecta-
tions. Finally, the notion of a public realm for which the individual bears
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20 Geoffrey Barraclough, Turning Points in World History, at 41 (Thames and Hudson, London,

1979, [1977]).



responsibility is weakly developed, if at all existent. The immoralist sees the
society, the state, the bureaucracies as the realms of inauthenticity and
alienation which causes the emergence and gradual prevalence of a perva-
sive anti-institutional mood.
Searching for examples, we could go back in history and refer to many
romantics in the 19th century who put up a fight against the bourgeois,
moralist ethos of their days. Nietzsche and Oscar Wilde come to the mind, of
course, immediately. According to most so-called postmodernists there are
as far as morality is concerned no legitimate and valid borders and barriers
anymore which are being dictated in a top-down manner and gyrate around
a single, traditional centre. After God and the related religious values and
virtues have been declared ‘dead’ first, the end of the Human Subject, the
Human Ratio and the bourgeois values and norms is announced next – not
solemnly, of course, but with an ironic grin.
In a society characterized by the amoralist type of ethos, trust and solidarity
will be restricted to the family or the clan. Beyond these in-groups distrust
and maybe even hatred and fear will reign. In fact, powerful organizations
like the mafia will abuse such feelings to their own benefit. In the immoral-
ist type of ethos trust and solidarity may be present and at work, but they
must satisfy private feelings and enable private expressions. The aims of
this trust and solidarity, as in the case of charity, are usually far remote from
the direct social environment. In this way, responsibility and direct involve-
ment can be avoided. Most immoralists love humanity, but should not be
bothered by the troubles and difficulties of individual persons in their direct
environment. The moralist type of ethos, on the other hand, is an ‘ethos of
responsibility’, of which trust and solidarity are crucial components. Charity,
for instance, is direct, concrete, and diligently administered. It is not the
doing-good of the chequebook variety, but the involved solidarity of a
Mother Theresa in Calcutta.21
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In a society which relatively recently transformed into a multi-ethnic and
multi-cultural system, there will be scores of tensions between the tradi-
tional solidarity and moralistic ethos of non-Western immigrants on the
one hand, and the immoralistic ethos and modern-functional solidarity of
the original population on the other hand. One may expect though that
within the succeeding generations of the initial immigrants this moralistic
ethos and this traditional solidarity will not vanish but rather neutralize
and loose their sharp, so-called ‘fundamentalist’ edges. Only when they are
marginalized by the majority which calls for unconditional assimilation
and demands the abandonment of ethnic traditions, ceremonies, and
lifestyles, will an ideological return to ways of the ancestors emerge as an
attractive option. Solidarity as the individual and collective sense of mutual
dependence and responsibility will then come to a halt, much to the detri-
ment of society as a whole.
I have called society-as-a-whole a social system. This should, however, not
be read in a functionalist sense. In fact, society is first and foremost a moral
order, based upon values, norms and meanings, consisting of symbolic inter-
actions within institutional settings. The three main moral factors in a soci-
ety are language, religion and law. They are, in a sense, the main carriers of
values, norms and meanings which render man’s thoughts, feelings and
(inter)actions not only understandable but also morally accountable. Let us
briefly focus our attention on these three factors.

Language and the moral order

When a small, say three-year-old child begins to speak, he discovers that the
world around him, which was an undifferentiated mass before, is a struc-
tured reality, that there are to begin with persons around him who are relat-
ed to each other and who perform certain predesigned roles. A three year old
girl knows who her father, who her mother, and who her brother is. When
asked who her father, mother and brother are, she will point at them with-
out much reflection. Reflection about the people around her starts, when she
is asked who the father of her mother is. She will point at her own father, but
hesitantly so. It is then quite a discovery to be told that her grandfather and
grandmother are the father and mother of her mother, and that the other
grandparents who also visit her family regularly, are the mother and father
of her father. A next lesson in kinship relations is the fact that both her par-
ents have a brother and sister also, called uncle and aunt. If they have chil-
dren, they are nephews and nieces. Emotionally and socially her ties with
them are not as strong as the ties that bind her to her own sister and broth-
er. But she will discover soon that these ties are different and more intense
than those with her kindergarten chums. The important thing is that to the
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young child these familial relations are not functional and rational, but
emotional and in a sense even moral, since they are intrinsically valuable.
In a sense the nuclear family is a mini-society in which the child, growing
up, learns and practices the basic roles and rules of social life. He learns that
there are two sexes, that there are different generations (grandparents, par-
ents, children), that one has to operate within a group where one cannot at
liberty realize one’s own will and desire, but has to take into account the
interests and feelings of the other members of the family. Conflicts and con-
flict solving, so prominently present in society at large, is also learned and
practiced in the nuclear family. Needless to add that a disintegration of the
nuclear family can have disastrous effect on a society at large.
In all this, language, in particular speech, plays a dominant role.22 It does so
not only in a functional way, facilitating the proper functioning of the child
in later life, but also, and predominantly so, in a moral manner. Language is in
a sense the storehouse of values and norms, pointing out the rights and
wrongs of our thoughts and feelings, actions and interactions. The young
child learns through his participation in the language games around him the
do’s and don’ts of social life. Not just the functional do’s and don’ts, like ‘don’t
play with fire’, or ‘watch the traffic in the street’, but above all the moral do’s
and don’ts, like ‘don’t pull the cat’s tail, that hurts the animal’, ‘look me in the
face when I’m talking to you’.23 These are admittedly petty examples, but
morality begins at this very basic, linguistic level, not at the abstract level of
moral philosophy and moral theology, which list and discuss such abstract
moral values as ‘honesty’, ‘chastity’, ‘modesty’, ‘loyalty’, etc.
As to solidarity, the child learns very early in life, that is when he begins to
speak, the difference between ‘I’ and ‘you’, and soon next between ‘we’ and
‘they’. Piaget claims that young children are rather ego-centric and that their
cognitive capacity is not much influenced by the social, adult environment.
Instead, as to the cognition of a young child he assumes in a typically struc-
turalist approach ‘a structure more or less independent of external pres-
sures.’24 Piaget’s celebrated research focuses mainly on the cognitive capaci-
ties of young children, much less on their moral capabilities. Yet, it is safe to
assume that he views the young child’s ‘ego-centrism’ also as a moral char-
acteristic. The philosopher John Dewey has a different opinion. He takes a
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crying baby as an example. At first this crying is a series of meaningless,
physiologically conditioned screams, but after the gratifying reactions of
the mother the baby’s screams change into signals calling for the mother’s
attention and her gratifying reactions. In a sense the baby puts himself in a
situation in which not just he but also his mother participates: ‘He puts him-
self at the standpoint of a situation in which two parties share. This is the
essential peculiarity of language, or signs.’25 In other words, there is no ego-
centrism at work, but rather the participation in an interaction, of which
language is an essential component.
This idea is also at the centre of George Herbert Mead’s theory of meaningful
interaction. In our daily interactions, in particular in our discussions and
other linguistic exchanges, signals become meaningful symbols the moment
I assume the attitude of the other. For example, in order to make sense to his
students, a teacher should internalize the role of a student. While addressing
the students in front of him, he addresses also himself in the internalized role
of a student. Likewise, if they really participate in the teaching-learning
interaction students will unconsciously internalize the role of a teacher and
not only listen to the teacher in front of the classroom but at the same time to
the teacher-within-them. Meaningful (symbolic) interaction depends on this
(unconscious) process of taking-the-role-of -the-other. Mead then went on by
saying that in society at large we use to internalize the attitudes or role of
generalized others: the teacher, the police officer, the bureaucrat, the politi-
cian, etc. This we have learned in a long process of socialization, and it helped
us to function in a society which we understand cognitively and morally.26

As to the latter, the sociologist C. Wright Mills drew the conclusion that the
generalized others in our daily interactions which are as it were deposited in
our language, constitute an ethos, a dominant system of values and norms
which tells us how to think, act and feel:

‘By acquiring the categories of a language, we acquire the structured
“ways” of a group, and along with the language, the value-implications
of those “ways”.’ 27 The conclusion is that language is at the very heart of
society as a moral order.
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Religion and the moral order

Taking the role or attitude of the other in our daily interactions may well be
the origin of religion. After all, the generalized others we have internalized
after our birth in a never ending process of socialization, exert, as C. Wright
Mills claimed correctly, a measure of social control over our thoughts, feel-
ings and actions. The roles of these generalized others constitute in fact
what we have been used to call ‘society’. Through language we learn what
society expects from us, what the ways and manners are by which we oper-
ate, think, and feel. We are, of course, not mere puppets on the strings of soci-
ety, we do have a free will and we are able to say ‘no’ when we believe we
should.28 That is precisely the component of our Self which Mead has called
‘the I’ – it is the force in us which internalizes the roles of others in our inter-
actions, the factor which may cause us to become an heretic or a deviant,
internalizing quite different roles and quite different meanings and sym-
bols. Yet, we still do need generalized others. Our Self is, as the earlier quoted
Cooley remarked, a ‘looking-glass-Self’.
Emile Durkheim came to a similar conclusion, when he stated that man is in
fact a homo duplex, ‘un être individuel’ (the proper object of psychology), yet
also ‘un être social’ (the proper object of sociology). The social being, he
claims, represents in us a higher intellectual and moral order, which we may
call ‘la société’.29 The roles we play have been defined by him as ‘collective
ways of acting, thinking and feeling’ which constitute the proper domain of
sociology.30 They are treated by the sociologist as ‘objective facts’, called
‘institutions’, which exert a strong social control over the individual. Now,
according to Durkheim the social facts, or institutions, constitute society,
and it is Society in its most generalized, well-nigh metaphysical appearance,
which religion calls God, or the gods, or divinity. Society as a moral order is,
in Durkheim’s sociology, also a religious order. In God, or the gods, or divini-
ty human beings worship in fact Society.31

Durkheim has been criticized for this ‘sociologism’, i.e. the well-nigh total
immersion of religion in a rather static vision of what ‘society’ is all about.
The German sociologist of religion Thomas Luckmann takes a rather diffe-

R&R 2006 / 3

321

28 This is, of course, a formidable dilemma in sociology which was elegantly discussed by Ralph
Dahrendorf, Homo Sociologicus. Ein Versuch zur Geschichte, Bedeutung und Kritik der
Kategorie der socialen Rolle, (‘Homo Sociologicus. An Essay on the History, Relevance, and
Critique of the Category of the Social Role’), (Westdeutscher Verlag, Köln, Opladen, 1964, 4th
enlarged ed., [1958]).

29 Emile Durkheim, Les formes élémentaires de la vie religieuse, (‘The Elementary Forms of
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rent position with regard to the relationship of religion and society. He does
not start from the Durkheimean institutional position, but rather from the
Meadean interactionist approach. In the symbolic interactions which in fact
constitute what is being called ‘society’, people transcend their individuality,
since they take the role of the other, and next internalize that role as part of
their Self. This transcendence is, according to Luckmann, the origin of reli-
gious transcendence, in fact it is an ‘invisible religion’ which exists and oper-
ates prior to the institutionalized, objective, visible religion of various reli-
gious organizations with their rituals, ceremonies, professionals, hierarchies,
etc. The sociology of religion, according to Luckmann, focuses usually too one-
sidedly on the institutionalized and organized forms of religion, but should
look at the ‘invisible religion’ prior to and as it were behind these institution-
al facades.32

Both sociological theories of religion can be and have been criticized for the
inherent dissolving of religion in the phenomenon of ‘society’ – seen either
as the totality of institutions, or as the totality of symbolic interactions. Yet,
they do drive home the main point that religion is as constitutive of the
moral order, as language is. In fact, if a dictatorial system robs people of their
language and/or religion, it not only attacks their collective identity, but also
undermines their moral order. The reaction may well be for religion to go
‘underground’ and to be organized as a clandestine church, where the inner
solidarity may well be strengthened, waiting for the political possibility to
come out in the open and occupy a legitimate position in society.
Since we defined solidarity in terms of symbolic interactions, Luckmann’s
theory of the invisible religion would lead to the conclusion that solidarity
too is in its essence and origin an inherently anthropological-religious phe-
nomenon.

Law and the moral order

Positivism, that is the scientific ideology which claims that reality (either
‘nature’ or ‘culture’) ought to be investigated and theoretically described and
analyzed in a natural-scientific, value-free (‘objective’) manner, has been
rather predominant in the legal discipline. The classic formulation of legal
positivism has been Hans Kelsen’s reine Rechtslehre (‘pure doctrine of law’)
which claimed that law-in-theory ought to abstain from normative, moral
value-judgments. As to law-in-action Kelsen believes that a legal system is
legitimate, if it is the result of state regulated due processes, instituted by a
democratically elected parliament. The consequence of this argument is that

R&R 2006 / 3

322

32 Thomas Luckmann, The Invisible Religion: The Problem of Religion in Modern Society,
(Macmillan, New York, 1967).



the laws of nazi Germany were legitimate since Hitler and his party came to
power by means of democratic elections. The problem of this position is, of
course, that the moral value of justice is disregarded. Or, it is rather defined by
Kelsen in an instrumental manner: justice refers in his view to ‘the correct
social order; an order which accomplishes its aim completely because it satis-
fies everybody.’33 The reine Rechtslehre wants to represent law as it is without
legitimating it as just or disqualifying it as unjust. It searches for the real and
possible law, not for the correct law. It refuses to make value-judgments
about positive law.34 It stands to reason that a legal order is viewed by Kelsen
as a system of coercion and of a specific social technique: acts against the
desired societal order meet with punishments, such as the withdrawal of
goods like life, freedom or economic values.35 Kelsen concludes that law is ‘an
apparatus of coercion’ (ein Zwangsapparat) and ought to be seen in an instru-
mental manner ‘Law is characterized not as a goal but as a specific means.’36

Although not in the crude form and content of Kelsen’s reine Rechtslehre
positivism and its concurrent instrumentalism has been very influential in
legal theory up till today.37 Law, and in particular criminal law, is still pre-
dominantly seen in an instrumental fashion, as, for example, an efficient
method to fight crime, or to re-socialize criminals – that is, as a truly
Kelsenean Zwangsapparat. But that is only one side of the issue, and fails to
see justice as the essential feature of law. A society constitutes a moral order,
if it is based on a legal system in which justice is the core value. In a demo-
cratic society the justice of criminal law consists of proportionality in the
apportionment of punishments by an independent, autonomous court. In
criminal acts not only individuals but also society in general have been vic-
timized and harmed. Collective values and norms have been damaged.
Therefore, the punishment after a due process is not only an attempt to
restore the damaged moral order, but also an act of revenge on the part of
the constitutional state on behalf of the injured victims, as well as of the
damaged moral order.

In his by now classic statement The Concept of Law (1961) H.L.A. Hart argues
that the connexion between law and morality is ‘necessary’ or ‘essential’,
while justice is in its turn essential to the morality of law. However, there is a
distinct difference here: justice is a distinct segment of morality. It is general-
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ly deemed to be wrong, bad, or even wicked, Hart argues, if a father grossly
maltreats a child. But it would be incorrect to call this treatment unjust.

‘“Unjust” would become appropriate if the man had arbitrarily selected
one of his children for severer punishment than those given to others
guilty of the same fault, or if he had punished the child for some offence
without taking steps to see that he really was the wrongdoer.’38

A law forbidding the criticism of the Government can legitimately be called
a bad law, but a law forbidding blacks to use public transportation or the
parks is correctly called unjust.
In fact, Hart adds, just and unjust is similar to fair and unfair. The rule should
be ‘treat like cases alike’. However, this should be completed by ‘and treat dif-
ferent cases differently’. Red-haired murderers should be treated in the same
way as others, but the child and the adult, the sane and insane should be treat-
ed differently. ‘Any set of human beings will resemble each other in some
respects and differ from each other in others.’39 The colour of the skin, or the
status of one’s birth ought to be unimportant, a position of responsibility, like
that of a state minister, on the other hand, renders the difference relevant. Yet,
this is, of course, jurisprudentially problematic because, as Hart asserts,

‘the law itself cannot determine what resemblances and differences
among individuals the law must recognize if its rules are to treat like
cases alike and so be just. Here accordingly there is much room for doubt
and dispute.’40

It refers to the problematic relationship between equality and inequality.
This is, of course, not the place to elaborate this important issue in further
detail. It suffices to emphasize that the criterion of fairness refers in the end
to the legal value of proportionality in the distribution of burdens or bene-
fits by law.

In any case, proportionality is in fact the very core of the legal system’s
morality. Punishment or indemnification ought to be in proportion to the
injury and damage brought about by the crime. Procedural law is for that
reason an essential precondition for a fair trial in which proportionality
must be heeded carefully. But proportionality has another dimension as
well. It needs the ability on the part of the prosecutor and the judge to take
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the role of both the victim and the criminal, to empathize with both parties,
and to then arrive at a just verdict. Or to say the same more bluntly, propor-
tionality in a verdict presupposes the ability on the part of the prosecutor
and the judge to ‘take the role of the other’ (Mead) and to then imagine what
it really does to someone to be sentenced to prison, sometimes even for the
rest of his or her life. It is necessary at the same time, to empathize with the
physical and mental injuries suffered by the victim and/or his or her rela-
tives. In other words, this is solidarity as a form of symbolic interaction.
Needless to add that we are discussing here legitimacy beyond legality. The
latter is the correct functioning of the legal system according to the laws
that have been instituted in a democratic manner by the proper authorities.
Legitimacy is the moral constitution of the legal system which is constitu-
tive to the moral order of society. Naturally, legitimacy has always been of
crucial importance to law and maybe to criminal law in particular. As to the
latter, the legitimacy of the sanctions eventually imposed on the offender is
not primarily seen in terms of revenge on behalf of the victim, but rather in
terms of a social atonement after the criminal attack on the moral order. In
other words, punishment is legitimated as a sort of restoration of the dam-
aged social and moral order. Moreover, the prime focus is on perpetrators
and their possible return to the social order after their imprisonment. Since
a due, fair process is essential to a democratic, constitutional state, the prime
attention has always been focused on the position of the offender, much less
on that of the victim and his or her relatives and other consociates.
This has been criticized severely by postmodernists who claim that a uniform,
coherent social and moral order does no longer exist, and can therefore not be
damaged. The consequence of this idea is that the prime focus on offenders
should be changed into a prime focus on victims. For instance, discussing soli-
darity, Richard Rorty argues that in postmodern morality the simple question
‘Are you suffering’ constitutes the basic legitimacy of criminal law. In this
postmodernist view there is no longer a coherent, uniform social and moral
order, and there are no longer encompassing ideologies which carry, as ‘great
tales’, the values and norms which allegedly are being damaged by criminals
and criminal acts. The focus must rather be on the victims of criminal acts
with whom we must sympathize, on whom our solidarity must focus.41

Following Rorty, the Dutch sociologist and criminologist Hans Boutellier
calls this the ‘victimilization of morality’ which, he claims, has great impli-
cations for criminology and criminal law.42
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‘It is not so much the violation of an ideologically anchored norm which
ought to be restored, but the concrete, individual suffering to which
must be done justice. This is, in my view, the essential meaning of the
attention of criminal law directed towards the victim.’43

The problem in this ‘victimological’ turn in criminal law is the rather broad
definition of the concept of ‘victim’. Criminal actors too are not rarely
viewed as victims – of ‘society’, or ‘family circumstances’, or ‘mental prob-
lems’, etc. In the end, we somehow are all victims of something and as a
result our solidarity evaporates into rather thin air, or degenerates into a
rather vague emotionalism which may warm our hearts and moods but will
not enlighten our minds and spirits. As a result solidarity or sympathy
acquire, often unintentionally, rather immoral characteristics. Moreover,
according to the value of a due process, whose aim it is to arrive ultimately at
truth – truth about the criminal act – it has always been necessary to restrict
the legal proceedings to those facts which are legally relevant. Emotions,
feelings, irrational observations and comments are not welcome. Victims, or
their relatives, can be summoned to testify in court, but it is questionable
whether their emotions can contribute to the legal proceedings substantive-
ly, as most proponents of the ‘victimological’ approach want. Moreover, a
general ‘victimization’ of morality may well lead to a culture in which a
Nietzschean ‘slave morality’ rules over man’s ideas, emotions and actions.
The generalized label of victim robs people of their honour and self-esteem,
and will eventually lock them up in passivity, thus rendering them extreme-
ly vulnerable.44 There is no doubt that this brand of victimilogical solidarity,
inspired by postmodernist philosophies, is morally well meant. Yet, it con-
stitutes in the end an unintended perversion of solidarity as it deprives its
subjects of their most relevant human asset, namely the ability to establish
one’s life according to one’s plans, initiatives and practical engagements.

Solidarity and intercultural law

Within the relatively short period of four decades Holland transformed into
a multicultural society. Prior to roughly the mid-1960s, the Netherlands
were apart from regional differences predominantly mono-ethnic. The cul-
tural diversity that did exist was of a religious and secular-ideological
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nature: Roman-Catholicism, various forms of Protestantism, Judaism,
Social-Democratic Humanism and Liberal Humanism. This potentially
divisive diversity of religious and secular worldviews was pacified or
accommodated by the curious system of pillarization.45 Strong cultural
diversities emerged after the mid-1960s when so-called ‘guest workers’
from Southern-Europe, Morocco and Turkey were recruited for menial
industrial jobs, and in the 1970s their relatives were reunited with them,
settling down in the big cities of the Netherlands. After roughly the 1970s
also many, then still Dutch citizens from Surinam emigrated to Holland,
prior to Surinam’s independence in November 1975. Ever since, many
inhabitants of the Antilles and the Cape Verde Islands, as well as refugees
from Mid-Eastern and African countries emigrated or fled to Dutch society.
Today, multiculturality is an objective, sociological fact, particularly in larg-
er cities such as Amsterdam, Rotterdam, Utrecht and The Hague.
An important issue nowadays is what solidarity means in this multicultural
society, and how multiculturality affects the social and the legal order. It
stands to reason that only a few dimensions and components of this very
broad question can be dealt with here.
To begin with, the interactional and reciprocal nature of solidarity is of spe-
cial importance. In the multiculturalist ideology solidarity entailed, usually
unintentionally though, a kind of negative tolerance.46 In fear of being
accused of nationalism or even racism, authorities tolerated life styles and
actions of cultural minorities which not rarely transgressed the limits of the
constitution and the laws of the country. In particular the treatment of
women, and increasingly also the attitude towards homosexuals contained
forms of discrimination which were illegal, yet tolerated, or ignored.47 The
statistics of the criminality on the part of particularly Moroccan and
Antillean youngsters were not seriously heeded. Integration, usually misun-
derstood as assimilation, was a central policy issue, yet there was little
emphasis upon the need of basic linguistic skills (passive and active knowl-
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edge of the Dutch language) as a precondition for participation in the labour
market. There was at the same time considerable hesitance to apply justice
to illegal or criminal acts by members of cultural minorities for fear of being
accused of discrimination or even racism. In a sense, cultural minorities
were ‘victimised’ and often led themselves to be ‘victimised’ which led to a
plethora of professionals and organizations assisting and advising these
‘victims’ – a clear example of ‘victimization’. In line with Dutch society in
general, ethnic minorities organized themselves and were thus able to gath-
er substantial state subsidies, while playing the role of ‘underdogs’ in need
of assistance. Negative tolerance too is a matter of reciprocity.
All this changed radically after 9/11 and the so-called Fortuyn-rebellion.
Tolerance was now labelled derisively as ‘correct politics’, and what was former-
ly considered to be ‘incorrect right-wing politics’, had now become more or less
accepted as the correct way of dealing with a despised multiculturalism. Since
the negative solidarity and tolerance were rather paternalistic, and the related
multiculturalism short-sighted, one can applaud this change in the political
arena, although one can have doubts as to the often radical turn towards a pop-
ulist, well-nigh neofascist approach to ethnic minorities, those of the Islamic
persuasion in particular. The threat of Islamist terrorism enhances the fear for
and misunderstanding of the various Islamic currents in Dutch society.
Particular politicians, often driven by the desire to reap electoral fruits, throw
around with blatant generalizations about ‘the’ Islam and ‘the’ Muslims.48

As to legal plurality, the position of the Islamic Sharia-law within Western
societies is much in debate these days. There always has been legal plurality,
since the Roman-Catholic Church and the Protestant Churches have their
own ecclesiastical legal systems. Canon law is an accepted phenomenon,
but is restricted to the inner organizational structure of the church. Criminal
acts of ecclesiastical functionaries, as in the case of the paedophile scandals
within the Roman Catholic Church, cannot be dealt with within the Church
but are being dealt with by secular courts. Analogically, like canon law the
Islamic Sharia can occupy its autonomous position within our non-Islamic
society as long as it does not deviate from the Constitution and the laws
operative in this country. If the latter were to be adjusted to the Islamic
Sharia, this should be done by the existing legislative power, i.e. the parlia-
ment, according to the democratic rules and procedures of the country.
Without a majority in parliament it is unthinkable that those elements of
Sharia criminal justice which are in opposition to fundamental human
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rights, will ever be incorporated in the present constitutional and legal sys-
tem. But those components of Sharia law which do not deviate from our con-
stitutional laws and the Universal Declaration of Human Rights (1948) of the
United Nations can be part of our moral order, comparable to the canon law
of the churches. In this respect one can indeed speak of intercultural law.

Conclusion

If it has not yet been done, it would be important and scientifically relevant
to investigate comparatively the intrinsic nature and socio-cultural func-
tions of Roman-Catholic, Protestant and Islamic canon law within the set-
ting of our Western, (post)modern society. There are obvious differences,
such as the fact that the Protestant and Roman-Catholic ecclesiastical laws
refer primarily to the inner organization of their churches, whereas the
Sharia contains scores of norms with regard to the proper lifestyle of
Muslims, as well as to the ceremonies and rituals of the Islamic faith. In
other words, they pertain to society as a moral order. In line with this much
broader approach the Sharia also contains rules of criminal justice which
are in conflict with the secular laws and constitutions of Western societies.
Roman-Catholic canonical law contains punishments but those are related
to the inner hierarchy of the church, and are not criminological. However,
the most influential difference is the fact that Christian ecclesiastical law is
not seen in terms of divine revelations, but based upon legal traditions
which are being revised continually in accordance with necessary adjust-
ments to socio-cultural changes. The core of Sharia law, in contrast, is
believed to be revealed in the Quran which together with the exemplary
behaviour of the Prophet (the hadith) is the prime source for legal specialists
when they formulate the rules of the Sharia. There are other sources as well,
but the Quran and the hadith are the most sacred ones which strictly speak-
ing do not leave much room for interpretation and adjustment to circum-
stances, which is not to say that such interpretations and adjustments are
not at all discussed by Islamic legal scholars.
In terms of the possibility of intercultural law it will be necessary to enter
into an open debate between these forms of religious law and between
them and secular, constitutional law. The debate should take place in a spir-
it of mutual respect and reciprocal solidarity. Yet, this debate must also take
place within the limits of a parliamentary democracy in which the
Constitution, the Declaration of Human Rights, and the various national
laws and international conventions constitute a rather stable set of legal
conditions. They are, however, not couched in a metaphysical, or dogmatic-
religious stability but changes and adjustments can be introduced, albeit
through rather strict legislative procedures.
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Likewise, ethnic minorities are in our multicultural society at liberty to cher-
ish and enact their own values and norms, but this is also limited by a set of
conditions that could only be changed or adjusted through legislative proce-
dures. The issue of Islamic educational institutions is an interesting case
since it is a demonstration of intercultural law in practice. Article 23 of the
Dutch constitution rules that schools based upon a religious or non-religious
worldview can be financed by the government as long as they fall within
specific criteria of quality. If they conform to these criteria, they are certi-
fied, licensed and subsidized by the state, and naturally subjected after-
wards to the inspection authority of the government. Within these strict
conditions one could view ‘Islamic schools’ as contributions to the early
emancipation and integration of Islamic citizens, as has been the case some
four decades ago in the case of Roman-Catholic citizens, albeit admittedly in
a different set of socio-cultural and political circumstances. In any case, it
needs tolerance, trust and reciprocal solidarity to accept and even stimulate
such a pristine pillarization of Islamic fellow-citizens. It is scientifically and
politically a fascinating example of intercultural law-in-practice.
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Legal Cultures, Legal Traditions and
Comparative Law

Mark van Hoecke*

Most papers in this volume are directly relevant for comparative law. They
discuss problems of identifying, defining and comparing legal cultures or
traditions in the context of intercultural communication. These are also
important theoretical issues that are being discussed among comparative
lawyers. The aim of this paper is to offer partly a summary of some points in
those papers and of the discussion related to them as it took place during the
Conference on June 9th and 10th, 2006.
Let’s start with a clarification as to the meaning of the concept of ‘legal cul-
ture’ as used in this paper. Patrick Glenn has some problems with this con-
cept of ‘legal culture’ and prefers ‘legal tradition’. Here, we will not discuss
this point but use the words ‘legal culture’ in its general, be it rather vague,
sense, which includes Glenn’s concept of ‘legal tradition’.
Defining legal traditions or cultures by demarcating them from one anoth-
er, has, in the Western binary thinking, led to a sometimes rather strict sep-
aration, which, in its turn, has led to the ‘separation thesis’ that denies the
possibility of intercultural communication, let alone integration. The sepa-
ration approach to (legal) cultures is, according to Glenn, largely a typical
Western construction of reality, not something which would be ‘naturally’ or
sociologically given. This approach leads to ontological claims as to typical
characteristics of those cultures and as to unbridgeable differences when
comparing them.
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According to Roland Pierik, the separation thesis is not ontological, but epis-
temological. It follows from the way the human brain works. We need cate-
gories and even stereotypes to order reality and to cope with an otherwise
fundamentally disturbing chaotic environment. Moreover, tradition goes on
to influence our thinking even a long time after changes. He gives the exam-
ple of slavery in the USA, where, almost one and a half century after its abol-
ishment, it still leads to racist opinions and attitudes.
Along similar lines, Rik Pinxten argues that our thinking about cultures is
partly determined by two illusions. The first one being the illusion of our
observations:‘we get what we see’, whereas reality may quite differ from our
first impression. He gives the example of the sunrise and sunset that create
the illusion that the sun is turning around the earth, whereas we mean-
while know that it is the other way around. The second illusion is the idea
that cultures would be stable, that they would not change. For instance, a
person from Turkish origin, who was born in Belgium, has always lived there
and has the Belgian nationality will, by many, still be considered to be a
‘Turk’, even if (s)he belongs to the third or fourth generation of the immi-
grant family. These two illusions inevitably lead to separation and exclu-
sion, both in a monocultural approach as in a multicultural one. In the first
case, one will ask these people from foreign origin to fully adapt to the soci-
ety in which they live or to return to what is considered to be their ‘home
country’, even if they never have been there and don’t even speak the local
language. But also in a ‘multicultural’ approach this way of thinking leads to
separation and exclusion. The proponents of multiculturalism will ask for
respect for what they claim to be a ‘Turkish’ culture within a European soci-
ety, by this assuming that they cannot integrate into a ‘Western’ culture and
isolating them in an enclave of a presumably ‘authentic’ and incommensu-
rable Turkish culture.
Some have argued that this way of binary thinking, underlying the separa-
tion thesis, would be inevitable in legal practice, where one has to think in
terms of ‘guilty or not guilty’, ‘proven or not proven’, ‘valid or invalid’, etc. To
this, Glenn replies that it is only true if one reasons in terms of winners and
losers in a trial. In this context, it may be interesting to note that nowadays
there is an increasing interest for all kinds of alternative dispute resolution,
where mediation and reconciliation are not following that binary way of
thinking. Actually, Glenn argues, there has been a problem with this binary
legal thinking in Western legal education and scholarship over the last mil-
lennium. As a typical example he mentions the branch of law known as
‘Conflict of Laws’, where any overlap between two legal systems is excluded.
However, today one sees an increasing acceptance of ‘subsystems’ of law or
‘unofficial’ law by State legal systems, such as the acceptance of Inuit law by
Canadian courts, or of aboriginal law by Australian courts, or even a parallel

R&R 2006 / 3

332



development of Sharia law in the UK, ignored but implicitly accepted by the
State legal system. On the other hand, when one tries to integrate this Sharia
law into the official State law of a Western society, it does not work, as is
shown by the way Ontario has tried to include Sharia into the ‘arbitration’
trial as offered by their procedural law.
Separation leads to reification and finally to conflict. So we need to find a
third way to overcome the false dichotomy of monoculturalism versus mul-
ticulturalism, as determined by our binary way of thinking.

For intercultural contacts language is often seen as an important obstacle
for adequate communication. Here, language is understood in a broad sense,
incorporating tradition, dominant ideology in the language community and
a whole background foreigners largely lack, as well. Some deny, almost a pri-
ori, the possibility of intercultural communication because of an inevitably
insufficient knowledge of each other’s language with all possible nuances.
To them, communication requires a same language, spoken in one and the
same community. Even communication between Americans and Brits
would be problematic in this perspective. The assumption is that once there
is not a 100% understanding, there is no communication at all. A typical
example of binary thinking, again. Van Brakel’s paper is clearly an answer to
this essentialist approach, as the second part of its title reveals: ‘No need to
speak the same language.’ Van Brakel understands language in the sense of
‘English’, ‘French’, ‘Dutch’, etc. From Marc Loth’s comments, but also from the
examples Van Brakel himself is giving, it appears that communication
requires at least some common ‘language’, in a broad sense. When captain
Cook meets Indians in 1778, they happen to share some common feeling for
music,1 even if they play instruments the other one never heard and also the
tunes are of a different category. They may, however, communicate to some,
very basic but still important, extent, without speaking the same language
at all. Worded in this way, Loth argues, Van Brakel’s thesis is not very excit-
ing. This would be the case if no form of language would be needed at all.
However, such a thesis would be difficult to defend. Some shared language
and some shared frame of reference is necessary to reach any kind of, even
very minimal, communication.
Wim Staat offers a ‘film studies alternative’ to the essentialist approach to
language. Protagonists in the comedies of remarriage and the melodramas
of the unknown woman don’t speak the same language, he concludes; their
community works, or not, because they cope successfully (comedies) or not
(melodramas) with potentially de-essentialising crises. Actually, Staat
emphasises that we never fully speak the ‘same language’, even not in our
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own culture, even not within a marriage of two persons belonging to one
and the same community. Sharing a same language, thus, is a matter of
degree, not an all or nothing binary conclusion.

The problems raised until now are basic issues for any kind of intercultural
communication and for comparative law.

Abdullah An-Na’im discusses the relation between (Islamic) law and reli-
gion in one and the same society. Instead of a communication problem
between two communities that do not share the same language and/or cul-
ture, here we are faced with the relationship between a religious communi-
ty and a legal community within one and the same society, between a reli-
gious normative system and a legal normative system.
In the Islamic world there has traditionally been a holistic idea of norma-
tive system in society, based on the two holy writings, the Koran and the
Soenna, both for moral and legal matters. However, the legal system was
decentralised and not linked to public authorities. It was developed
through the interpretation of mullahs, who worked fully independently,
as moral authorities.
With colonialism a centralised state has been created with a delimitated territo-
ry and State legislation. All this has been kept after decolonialisation, without
really fitting with Islamic tradition. Instead of the moral authority of Islamic
legal principles, State law may only offer the authority of political and military
power. Moreover, within the Islamic tradition there are four main schools of
interpretation of the religious sources, which are partly based on oral tradition.
For those two reasons, a ‘Muslim State’ is, according to An-Na’im, not compatible
with Islam, as it limits the law to the interpretation of one single school, as cho-
sen by the ruling leaders on power, and to some specific territory, to one State
among the 44 States with an Islamic majority.
Moreover, there is no space for non-Muslims within the territory of a Muslim
State. For those reasons, the State should be a ‘neutral supervisor of the public
sphere’, he argues. (Legal) rules dependent on belief should not be imposed on
non-believers. Only (religious) rules that may be valid independently of reli-
gious belief and that are supported by public reason may be converted into State
law. The possibility for change should be kept open with State law. This is not
the case with Islamic law.
When applied to Muslim communities in Europe, all this means that there
should not be created ‘Islamic ghettos’ with their own law. Religious rules may
act in the private sphere within the context of the whole Islamic world. As to the
public sphere, local State law will be valid for all citizens of that State, including
the Muslims, who should be encouraged to participate actively in that public
sphere.
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Sharia – A Flexible Notion1

Maurits Berger*

Three approaches to Sharia

Sharia, or Islamic law, is a term that evokes strong emotions. For many
Westerners and non-Muslims, it denotes a system of medieval times that
imposes a harsh code of behaviour sanctioned by draconic punishments. For
many – not all! – Muslims, on the other hand, it represents a system that pro-
motes goodness and justice. Does that mean that these Muslims equate
goodness and justice with harsh rules and sanctions? Some do, but many
don’t. But how, then, must we view such contradicting views and interpre-
tations of Sharia? In order to understand both the emotional value and the
facts of Sharia, I suggest to distinguish three meanings.

First, there is Sharia as an ideology. Sharia serves as a powerful slogan, like
the demonstrators in Cairo demanding the implementation of Sharia,
with the cry ‘Islam is the solution!’, but also like the Dutch leader of the
Christian Democrats who in parliament denounces Sharia as a system of
punishments and rules on women that are contrary to Dutch values. In
both cases, the users of the term Sharia have little, if any clue on its exact
meaning. For them, that is of little importance: they primarily want to
convey what they do, or do not want. When the demonstrators in Cairo are
asked what they exactly mean by the Sharia that needs to be implement-
ed, they will mumble their ignorance and refer the interrogator to an alim,
a religious scholar. When the parliamentarian is asked what he means by
Sharia, he will refer to practices in contemporary Muslim countries like
Saudi-Arabia and Iran.
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The second notion of Sharia is as a legal science. Sharia is of divine origin, but
as we will see in the next paragraphs, both its content and theoretic structure
was mostly developed by scholars. In doing so they developed a vast corpus of
legal literature, which was to be read in addition to the Word of God (the
Quran) and the words of the prophet Muhammad (the Sunna). All this litera-
ture together comprised the Sharia. Sharia in its physical form, therefore, is
not a single book. One may compare it with Roman law, which also contained
numerous volumes of legal texts and literature that were continuously elab-
orated upon for centuries, even after the demise of the Roman Empire.

Third, there is Sharia as applied since the past century and in particular
since the 1970s. In this sense, Sharia has entered a new and even revolu-
tionary phase. This has to do with the rupture that took place during the
nineteenth century, namely the transformation of the Muslim world into
modern states. Before this, the existence of the Islamic caliphate, howev-
er nominal due to a de facto multitude of Muslim countries, sultanates
and emirates, presumed the existence of Islamic law, even if these laws
had little to do with the Sharia but were mere decrees from the rulers.
During the late nineteenth and early twentieth century, the Muslim
states took a secular approach to legislation, i.e., did not feel the need to
justify their legislation with Sharia. Since the 1970s, however, we see a
gradual tendency to re-Islamize the existing secular laws, or to re-intro-
duce Sharia law. The countries that have actually done so, however, pro-
vide hardly examples of justice. Countries that already applied Sharia
law, like Saudi Arabia, or countries that have introduced it, like Iran,
Pakistan or Sudan, have bad human rights and democracy records. Does
that mean that Sharia is therefore contrary to human rights and democ-
racy (as many Westerners argue)? Or is it merely proof of a wrong imple-
mentation, or even complete misrepresentation of what Sharia is all
about (as quite some Muslims argue)?

These three approaches to Sharia law should help us to guide us through the
labyrinth of Islamic law. Before doing so, a word of caution is in order.
Translating Sharia with ‘Islamic law,’ as I have done above, does not do cred-
it to Sharia. Sharia is more than law; it is a code of conduct for the every day
life of the Muslim. When a Muslim therefore claims to be favourable to
Sharia, he or she does not necessarily mean that Sharia needs to be imple-
mented as a system of state law. It may very well mean that he refers to liv-
ing every day life as a good person – some will say by praying five times a
day and observing rules of behaviour and dress code, others will argue that
merely being polite and helpful already is an implementation of the social
justice ordained by God.

R&R 2006 / 3

336



Sharia as a science

Since Sharia is not entirely ‘law’, it is a concept quite elusive to lawyers. Law
is a Western concept denoting, among others, a system of regulating society
and conflict resolution based on written rules. When discussing Sharia the
Western trained lawyer will therefore look for clear systems and statutes.
These are mostly absent: yes, Sharia contains a multitude of rules that can be
found in an extensive corpus of written literature but no, Sharia is not a
practical system of regulations construed by practical lawyers. Sharia, as we
will see below, is in essence a scientific legal system developed by religious
scholars.

The sources
Pious Muslims will state that the Sharia is to be found in the Quran (the
word of God, according to Islamic orthodoxy) and the Sunna (the words and
acts of the prophet Muhammed, recorded after his death). These are indeed
the only two primary written sources available to retrieve the Sharia. Upon
perusal, however, we will find quite some rules on human conduct but very
few legal rules, i.e. rules applicable to the regulation of society and its mem-
bers. First, because many traditional fields of law are not or only partially
covered, such as state law, administrative law, criminal law (with the excep-
tion of a few specifically mentioned crimes and their punishments), com-
mercial law, procedural law. In most cases, key concepts are mentioned but
not elaborated or explained. The only fields that are fairly extensively cov-
ered are the laws of marriage, divorce and inheritance.
This leaves a lot open to interpretation. According to Islamic orthodoxy,
however, Sharia was perhaps not entirely revealed by the sources but it
was entirely contained by the sources. It meant that one had to actively
look for it. This could only be undertaken by intellectual exercise. Hereto
an elaborate science was developed during the first two centuries of Islam
(eight and ninth century AD), called the fiqh.2 This science can best be
explained in the flowery language that the scholars themselves used: the
sources were the roots of Sharia that needed to be tended carefully in
order to grow into a plant of well-developed rules, the gardeners being the
scholars who used their intellect to feed the plant. This use of the human
intellect to retrieve the rules of Sharia is called ijtihad, an important
notion that we will return to later.
The difference between rules found directly in the sources and rules that
had to be retrieved from the sources translated itself into a hierarchy of
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rules. On top of the pyramid stand the few rules that are clearly mentioned
in the two sources. These rules are considered divine and are therefore
timeless and unchangeable. Under these is the vast set of rules that have
been retrieved by scholars from the sources. These rules may change with
time and place, depending on needs and circumstances. Within this set of
rules, sub-hierarchies exist as developed by ‘schools’ of lawyers (madhhab,
pl. madhahib) who will give priority to specific scholars over others.
The process of ijtihad, i.e. elaborating the corpus of Sharia by retrieving its
rules from the sources, formally came to an end after two centuries of schol-
arly work. It was said that the ‘doors of ijtihad are closed’, implying that the
sources of Sharia had been exhaustively studied for new rules and that that
process had come to an end. From then on, one was to work with the exist-
ing corpus of rules. This in itself became a scholarly tradition, with an exten-
sive use of commentaries.
What remained, and even gained in importance, was the use of jurisconsul-
tation: specific and concise questions on Sharia were posed to individual
scholars who would give their answers (fatwa’s) based on an elaborate and
scientifically prescribed analysis of the sources. The fatwa’s by famous
jurisconsults (mufti’s) were often compiled in manuals, resulting in new
additions to the already vast corpus of Sharia literature.3

The lawyers
As mentioned before, the corpus of rules developed by the scholars was more
a science than a system of law. This was the result of both the purpose of the
scholars’ work as well as their approach. One must bear in mind that the
scholars were not lawyers: they were not primarily concerned with the
organization of a societal structure, but with the intentions of God as laid
down in the Quran and Sunna. Metaphorically speaking they were looking
upward to the sky rather than downward to earthly matters. This does not
hold true for all scholars, of course, but was formative for their approach.
Consequently, the scholars were essentially more concerned with the process
of retrieving the rules of Sharia than with the rules themselves. Their empha-
sis, in other words, was on the science rather than its outcome. The result was
– to the Western trained legal eye – an apparently disorganized array of rules,
to be found in extensive scholarly works that were not easily accessible.
In short, law as a practical and organizing instrument was not what the schol-
ars of Sharia were occupying them selves with. This was the realm of the
rulers. They were the ones who were issuing decrees and laws, they were the
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ones creating a legal infrastructure. They were also the ones who employed
the judges. The scholars were therefore effectively a separate entity that
monopolized the knowledge on Sharia, giving them a moral voice in state
affairs that were formally run in name of Islam. This gave them a position of
relative independence vis-à-vis the state, functioning as a self-appointed cen-
sor.4 The state of course tried to co-opt the scholars, but they were often fierce-
ly proud of their autonomy. This two-track approach to legal affairs can be best
illustrated by the way judges functioned. Judges were state functionaries who
did not necessarily need any skills or knowledge relating to Sharia. For that
they referred to the religious scholars, often asking legal advice in the form of
a fatwa on specific issues. But here also there were exceptions in the form of
scholars who accepted a government position as judge.

Sharia in contemporary times

Legislature and judges
By the end of the nineteenth century the monopoly position of the scholars
started to become undermined by legislative actions undertaken by the
Muslim states. It was a period of modernization which in terms of law meant
that the legal systems were radically restructured.5 For many fields of law
European codes were adopted, and court systems were introduced based on
those in England or France. One of the few exceptions was family and inheri-
tance law: both the law and the court remained Islamic. However, the Islamic
family and inheritance law were for the first time codified, i.e. the rules from
the scholarly corpus were reduced to articles in modern legal codes. This leg-
islative exercise was also undertaken in the modern way, namely through
preparation by ministries and parliamentarian committees and the final vot-
ing and amending taking place in parliament. The monopoly on the inter-
pretation and selection of Sharia rules had shifted from the religious scholars
to the legislature. And it did not stop there; the interpretation of the promul-
gated Sharia law was left to the judges who were trained in a Western-styled
legal approach, and needed therefore little reliance on outside consultancy to
interpret the laws, even if such a law was based on Sharia.
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‘Lumpen intelligentia’
The religious scholars did not only receive competition from the state, but
also from their fellow-Muslims. With the rise of literacy and the establish-
ing of universities, a growing number of intellectuals took the stage. Some of
them – and their number grew rapidly after the 1970s – turned to studying
the Islamic literature. This was in itself perfectly justified because Islam offi-
cially knows no clergy. The establishment of religious scholars had tradi-
tionally grown, but was not an institution comparable to the Catholic
Church. Knowledge of one’s Islamic religion and searching for the true
meanings of the Sharia was in principle the right – some claimed the obli-
gation – of every Muslim. The fact that only few possessed such knowledge
was in itself not a reason for them to also monopolize that knowledge.
Aside from being bypassed by untrained intellectuals, the real shock for the
religious scholars was that the intellectuals enthusiastically took up the study
of the sources without adhering to the centuries old scholarly traditions. The
delicate and complicated hierarchy of rules, for instance, even within the Quran
and Sunna themselves, was often disregarded. Where centuries’ generations of
scholars by consensus had agreed on the primacy of a certain rule, some intel-
lectual may set aside that rule for another that appears to him of equal status
because it is also mentioned in the Quran. The arbitrary use of the sources has
given rise to a new generation of self-made scholars who have been labelled
‘lumpen-intelligentia,’6 paraphrasing the foot soldiers of Communist ideology.
The freedom of interpretation led to diverse results. Militant radicals like
Osama ben Laden justify their indiscriminate attacks on Muslims and non-
Muslim with quotations from the Quran. So do also the Muslim feminists, how-
ever, who upon a re-reading of the sources come to the conclusion that the bad
position of women in Islam is a result of centuries of misogyn male interpreta-
tions rather than what the sources actually say and mean. In fact, the growth of
popularity of Islam during the last decades has opened the box of Pandora with
regard to the interpretations of the numerous and diverse rules of Islam.

Liberal interpretations
It must be noted that the discourse on interpretation of Islamic rules is dom-
inated by the conservatives. Enlightened or liberal Muslims have little
response, or are even threatened with their lives for giving interpretations
that are so liberal that they are considered heretical. Still, it is interesting to
briefly address the discourse of these liberals in order to understand their
methodology as applied to the Sharia.7
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First and foremost, these liberals will claim that they are pious Muslims and
intend to adhere to the Sharia as strictly as possible. They also claim, how-
ever, that after fourteen centuries of Islam the world has changed consider-
ably so that new developments and achievements of modern civilization
must be taken into account. Their point of departure is that these two posi-
tions do not conflict – to the contrary: isn’t the purpose of God’s message to
establish a just society for all?
There are different degrees to which the liberals suggest new approaches to
the Sharia. These run parallel with the hierarchy of Sharia rules. According
to the traditional approach, a Muslim adheres to one of the five (four Sunni,
one Shia) schools, and will follow the rules that within that school have been
established as authoritative. Even conservatives nowadays agree that one
does not have to limit oneself to a single school, but may choose the appro-
priate rules from among the various schools. This is the approach taken by
most Muslim legislatures when codifying their national family laws: they
choose from the various legal schools the rules that fitted them best.
One step further, then, is not to limit oneself to the authoritative rules of
these legal schools, but to access all legal literature of these schools. This
opens a vast range of options, because every school contains in its archives
conflicting rules and opposing views.
Still, the previous approaches imply that, in order to formulate rules of Sharia
that are adapted to modern times, a basis should be found on existing rules
formulated by the scholars of yore. A more liberal approach, therefore, is to
grant oneself the authority of starting anew the process of what the early
scholars had done, i.e. retrieving the new rules directly from its sources. In
other words, these liberals advocate the re-opening of the doors of ijtihad. Still,
this method has its limits to the extend that some of these rules are mentioned
explicitly in the Quran and Sunna, meaning that they are God’s own Word, and
are therefore immutable and are not to be interpreted. The sanction of equal
rights of men and women, and some other human rights that contradicted the
explicit injunctions of the Quran are therefore out of bounds for these liberals.
It is only a few liberals who are willing to take on this issue. The Sudanese
lawyer An-Naim, for instance, advocates a restructuring of the hierarchy of
Quranic rules.8 His argument is that God’s Word was given to the people, but
that the people had structured this Word in writing by means of the Quran and
imposed upon it a hierarchy. It is therefore perfectly justified, An-Naim argues,
if the believers shift the verses of the Quran into another hierarchy. The
Moroccan philosopher Al-Djabri goes further than An-Naim.9 He has propagat-
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ed that the initial source of Sharia rules is the ‘soul’ or metaphysical meaning
and intention of God’s Word. Since this soul is justice, one should re-interpret all
Sharia-rules in terms of justice. For example, where it was just in times of
nomadic desert life in harsh conditions without jails to cut the thief’s hand, jus-
tice in contemporary times demands a new approach to punishing the thief.

Expansion of Sharia
The religious resurgence of Islam has carried in its wake a political resurgence
that called for societal and political changes based on Islamic precepts. This
translated into the powerful, but ever so vague call for the implementation of
Sharia. What was this Sharia? Did one actively have to change laws, or dress
codes, speech, architecture, etc. into something that was considered typically
Islamic? Or could one, as the Egyptian government had done, claim that most
Egyptian laws are ‘not in violation’ of Sharia and hence congruent with Sharia?
The ‘Islamization’ of society that gradually took hold of Muslim countries
took different forms. The most threatening form was that of a revolution to
establish an Islamic state. This happened first in Iran, and was repeated in a
less dramatic form – although the consequences could sometimes be as
severe, or even worse than Iran – in Pakistan (1977), Sudan (1983), Afghanistan
(1994) and Somalia (2006). These countries were, and still are not examples of
the just society that the Islamic state claims to be since they are definitely not
any better than the average dictatorship.
A politically more conspicuous form of Islamization was the changes in the
legal systems of the Muslim countries.10 Almost all these systems, including
the laws, were based on European models. With regard to the laws, some
argued that these needed to be substituted by Sharia laws. The most appar-
ent example hereof is the introduction of Islamic penal law, which was first
re-introduced in Libya (1974), and later in Iran, Sudan, Pakistan, Afghanistan
and Nigeria. Others argued that Islamizing the existing laws was in itself
sufficient. This happened mostly through newly introduced constitutional
clauses that demanded all future laws to be in conformity with Sharia.
Interestingly enough, the call for Islamization focused exclusively on the
laws and hardly ever on the judiciary system. Moreover, even the concept of
‘law’ itself – i.e. a corpus of rules promulgated by the legislature and to be
enforced by the judiciary – which was quite different from the Sharia legal
corpus, was never challenged.
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Islamization also took on forms without any state initiative. Examples are
‘Islamic banking’ and the ‘Islamic state’, but also what might be called
‘Islamization of the street’. What typifies all three examples is that they are
recent developments, although its advocates claim that they are based on
principles dating from the early times of Islam, i.e. the seventh and eighth
century AD.
Islamic banking11 was introduced in the 1970s as a private enterprise, and
has gained immensely in popularity ever since. Critics contend that few
Islamic banks hold on to the true financial tenets of Islam, i.e. participatory
investment and absence of interest, but circumvent these with all kinds of
Islamic rules that effectively allow the banks to do business like any other
bank. It could be argued that the popularity of the banks therefore has not so
much to do with the application of principles but with the label of Islam
which appears to be a trademark for everything that is considered ‘good’ and
‘rightful’.
This also holds for the ‘Islamic’ of the Islamic state. It is a notion that was
developed in the early 1950s, and is based on a few general concepts men-
tioned in the Sharia.12 Indeed, the Sharia does not provide for a blueprint of the
organizational structure of an Islamic state, except for concepts like ‘consen-
sus’ and ‘consultation’. The wide range of interpretations given have led to a
variety of models for the Islamic state: some are theocracies with absolute
power to the clergy, while others hold to different forms of democracy. As
mentioned, the developments in thinking on this issue have largely taken
place outside the scope of the official governments. It is only a few times that
Islamic movements professing the establishment of an Islamic state took
power. The Islamic states that have been established are quite dissimilar, how-
ever: Iran has a peculiar mix of theocracy and republic devised by Khomeini
and modelled on Shiite tradition, Pakistan has kept its English state structure
but introduced Sharia law, and Sudan has again another system.
‘Islamization of the street’ is of a completely different nature that the previ-
ous examples. This kind of Islamization takes two forms. First, as small com-
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munities in city quarters that turn away from the state in disappointment of
its ineffectiveness and corruption, and apply Sharia on a voluntary basis.
This may range from segregation of men and women in the public sphere to
arbitration and financial schemes to meet the needs of the locals. Second,
there is a gradual introduction of ‘Islamic’ dress, vocabulary, morality and
behaviour in the public sphere, to the extent that one feels pressured to con-
form to it.

Sharia as an ideology

The need for justice
The most powerful use of Sharia is as an ideology. More often than not, it is
hardly necessary to mention what is meant by Sharia – it serves merely as a
battle cry. Still, the lack of knowledge regarding the exact content of the
term Sharia does not deter anyone, whether favourable or against, to hold
strong views on it. With regard to Muslims who favour Sharia, probably the
best way to translate the emotional value of the word is with the term ‘jus-
tice’. Indeed, when this term is used in a Western context, one will see the
exact same reactions as with the Sharia and the Muslim demonstrators: yes,
we all favour Sharia and yes, we all demand implementation of justice (who
wouldn’t?!), but no, we do not know exactly what justice means. For that, we
refer to our scholars, the lawyers and philosophers. It is remarkable that this
lack of knowledge does not daunt anyone to use the term justice indiscrimi-
nately, and to strive for its implementation. On the contrary: we all some-
how ‘know’ that justice is something good and worth to aspire.
The need for justice is particularly strong in Muslim countries, and for good
reason. Most of these countries are failed socialist regimes that have not
been able to fulfil their socialist promises of free health care and education
for all and a just society that guarantees jobs and welbeing for all. Instead,
many of them have turned into dictatorships that hold on to power. The vac-
uum they have left in society has been filled by mostly Islamic organiza-
tions: they are the ones who now provide the basic needs of the people by
running health clinics, schools, and small financial institutions. By doing so,
they actually apply the social justice that the Sharia promises. This has
given both the Islamic organizations and their message of Sharia a legitima-
cy that the governments have lost.

The other side of justice
The attractive power of Sharia serves also as a deterrent. The mere claim to
do something the Sharia way is bound to yield supporters but also to quiet
dissenters. Who would dare to contradict the one who claims to act in name
of Sharia? Who would disagree with Sharia itself, the grand scheme that God
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has ordained? Even if the Sharia that is being applied contradicts the Sharia
as mentioned in the scholarly works, few will dare to oppose the regime who
claims to hold on to the true Sharia. Hence, Sharia can be abused or misrep-
resented with impunity.
An example is that of Islamic criminal law. Countries like Iran, Pakistan,
Sudan and Nigeria, who have all introduced Islamic criminal law, have
applied it in ways that have not only caused outcries in the international
community for its harshness and arbitrariness, but are also inconsistent
with basic premises as stipulated in the scholarly corpus of Sharia. Still, its
application was met at first with enthusiasm by the general public in those
countries. This can be largely explained by the lawlessness and disorder in
those countries: the introduction of Sharia was welcomed in its meaning of
order and justice.13

Another, more general example of the misuse of Sharia and Islam is the
indiscriminate utilization of the adjective ‘Islamic’ which denotes anything
‘good’ or ‘just’. Replace these terms for the ‘Islamic’ in Islamic state, Islamic
banking, Islamic ruler or Islamic morals, and one may understand the pow-
erful attraction it retains to many. However, the adjective ‘Islamic’ may then
also serve as a blanket for any activity that does not necessarily meet the
requirements of Islam or Sharia. An example is the fraudulent financial
schemes that were undertaken in Egypt during the 1970s under the name
‘Islamic banking’, and which caused thousands of common people to loose
their savings which they had entrusted to these financial institutions. Still,
this has somehow not stained the name of Islamic banking among the gen-
eral public.
Where ‘Islamic’ may stand for just and good, ‘non-Islamic’ has become the
connotation for anything contrary to justice and goodness. Due to the strong
current of Islamization in all its facets, this has resulted in the use of the
adjective ‘non-Islamic’ as a powerful accusation. In several countries, for
instance, court cases have been successfully filed against filmmakers,
authors and academics, who were accused of un-Islamic opinions. In some
countries these developments have reached the level of an Islamic
McCarthyism, i.e. the slightest accusation of un-Islamic behaviour may
cause the accused serious trouble.

Comparing the notion of Sharia to justice is therefore not to say that Sharia
is justice. Practice often shows the contrary. Muslims who advocate Sharia
as a source of justice and goodness therefore face the challenge of explain-
ing what Sharia effectively is once it is being applied or implemented.
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The Precision of Vagueness,1 interview
with H. Patrick Glenn

M. Hildebrandt*

8th June 2006
Kaap Doorn, The Netherlands

In 2000 the Canadian legal comparativist H. Patrick Glenn published his
Legal Traditions of the World, which had already been awarded the Grand
Prize of the International Academy of Comparative Law in 1998. His book
raised eyebrows and hopes for a fresh start for comparative law, and it was
celebrated by many as bold, original and all encompassing or assessed as
over ambitious, mistaken on details and lacking viable theoretical under-
pinnings. After the second edition appeared in 2004,2 the Journal of
Comparative Law invited a team of colleagues to review the book from a
variety of perspectives, providing more elaborate criticism and praise for his
daring enterprise.3 Though not a legal philosopher by training, Glenn man-
ages to challenge and irritate not only ‘classical’ scholars in comparative law
but also legal philosophers, if not by his position on what counts as ‘legal’
and his unusual use of the concept of tradition, then by his elusive and
laconic style of reasoning. He avoids both postmodern irony and analytic
rigidity, sometimes leaving the reader groping for a clear understanding in
the midst of sustained series of paradoxes. The objective of this interview is
not to repeat the detailed criticism and praise already available in the
Journal of Comparative Law, but to assess the potential contribution of his
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position to some of the tenets of legal philosophy. Reference will be made to
the contribution of Andrew Halpin in the review, who discusses ‘Some
Broader Philosophical Issues’,4 as this is of specific interest for legal philoso-
phy. The interview will focus on the issue of comparability, the general (or
generic) concept of tradition, the question what counts as a legal tradition,
and some of the arguments for a multivalent logic to achieve better under-
standing of complex intermingling legal traditions.

Hildebrandt
To give the reader a taste of the unconventional way in which you practice
comparative law, we will start with a reference to the way you destabilize
our concept of time. In the NYT of 11th May 2006 we read:

‘recently (…) a group of nearly 80 [Nukak-Makú, who lived a Stone Age
life in the Amazon jungle, MH] wandered out of the wilderness, (…) and
declared themselves ready to join the modern world. (…) When asked if
the Nukak were concerned about the future, Belisario, the only one in the
group who had been to the outside world before and spoke Spanish,
seemed perplexed, less by the word than by the concept: “The future”, he
said, “what’s that?”.’

This little narrative seems a salient demonstration of the sense of time specif-
ic to what you call the chthonic tradition, i.e. the oral tradition of societies
mainly without a state. It seems to confirm the relevance of your preoccupa-
tion with the concept of time (pastness, change) as a notion that can be used to
discriminate between different (legal) traditions. However, this raises some
pertinent questions. Do you think that it is possible for us – trained in the
Western legal tradition – to comprehend the scope of Belisario’s tacit under-
standing of time? Or, should we not rather acknowledge that Belisario has a
wrong understanding of time, and that this understanding fits the more ‘tra-
ditional’ dichotomies of legal comparison such as rational/irrational?

Glenn
Let me respond to your narrative with a little narrative of my own.
Reading the Times Literary Supplement on the plane on my way to your
conference, I came across a review of The Labyrinth of Time, with the title:
‘The future isn’t what it used to be’.5 The book is about the latest develop-
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ments in physics and cosmology, discussing some of their philosophical
implications. It deals with mind games and knowledge paradoxes like
time travel: what would it mean to travel into the past in terms of your
ability in the past to do things which would effect what you would then
call the future, but which is now to you the present. The question is
whether you could do things in the past that would affect your own exis-
tence in the present, and if you could do that how could you then have
been in the present such that you could have travelled to the past? The
book is the logical exercise of a philosopher to think through what time
travel would mean and how one could contemplate the relationships of
what we call the past, present and future. The reviewer talks about the
general phenomenon of time and notably what Einstein said about time
and what cosmologists now say about time.

The leading view (there are other views)6 of contemporary science holds
that the kind of time the west takes for granted, the linear concept of time, is
probably wrong. We are used to thinking in terms of ‘time running, time
going by’, which is linear time or the so-called arrow of time. We are condi-
tioned to think this way, and this conditioning is originally religious in char-
acter: we are going through time to salvation. This reveals an unreflected
tradition, going against contemporary scientific teaching of what time is.
Cosmologists (or most of them) now claim that time exists in space, that it is
situated within a broader cosmos; it is not going anywhere, it just sits there.
This is ultimately what chthonic people call a circular notion of time. The
idea that there is an arrow of time, or that time is somehow linear, would
therefore be a mistaken concept. What we thought of as the future isn’t
what it used to be, and Belisario’s understanding of time has much to com-
mend it, which we are perfectly capable of understanding. It is probably
much more capable of understanding than current, popular, western views
of time. If, as they say, time goes by, what, actually, does it go by and where
are we in the process? Most people simply do not think about what their
concept of time could possibly mean.

Hildebrandt
How does the concept of time relate to our understanding of legal tradi-
tions?
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Glenn
I think it has very important consequences for our view of law and our abil-
ity to understand different concepts of law. Given a linear concept of time,
western lawyers count time, from hourly billing to extinctive prescription.
Most other legal traditions don’t, and are more concerned with the process
of recycling which is implicit in a circular notion of time. The contrast is
most evident with chthonic or aboriginal people, whose cyclical concept of
time translates into an ecological worldview. There is no dominant concept
of change in such traditions, since there is no contrast between the ‘past’ and
now, or now and the ‘future.’ Western people find a statement that some-
thing has no future to be a pessimistic or depressing statement, but for
many it is encouraging, since the need for preservation of the natural world
should forestall anything radically different in the time yet to be lived.
Across the range of legal traditions in the world, the concept of time is a
powerful explanatory concept.

Hildebrandt
Would you say that you use the concept of time as a tertium comparationis
in Legal Traditions, as it is one of the four points of reference by which you
compare the seven traditions that you describe in Legal Traditions?

Glenn
I generally attempt to make comparisons without using explicitly a ter-
tium comparationis. In Legal Traditions I go so far as to state that there is
no tertium comparationis and I think this is a sustainable view. My argu-
ment generally is that we don’t need a tertium comparationis in order to
effect comparisons. In particular we don’t need imposed external criteria
for comparison. We can do all of the useful and comprehensible compari-
son we need with the characteristics of the objects that we are actually
comparing. And I think – though it bares further reflection – that this is
consistent with the notion of time that we are discussing here. Time
would not exist as a kind of eternal universal beyond us all, time would
simply exist, part of all of our lives, and conceptualised according to the
traditions by means of which we were taught to understand it. Therefore
time is an element of each of these legal traditions that we have, and we
can understand the concept of time that exists in all of those different tra-
ditions, in spite of the differences. There is nothing incommensurable
about the different concepts of time; we just have to think differently in
order to get a truer understanding of different concepts of time that are
out there.
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Hildebrandt
In many of your writings you hold a plea against postmodern incommensu-
rability, and – like you just said – you also reject the necessity of a tertium
comparationis. However, some readers of Legal Traditions claim that all you
do is to provide an alternative taxonomy, again using a set of criteria to iden-
tify a tradition: (1) the nature of the tradition, (2) its underlying justification,
(3) its concept of change and (4) the way it relates to other traditions. One
could say that each of these criteria actually functions like a tertium compa-
rationis. How should we understand your denial of both incommensurabili-
ty and the need for a tertium comparationis? If these points of reference are
not tertium comparationis, how can they be used as points of reference to
compare one thing with another?

Glenn
Yes. Well, we have to think of using some instruments. I just read a book on
Jewish philosophy of law, Two models of Jewish Philosophy, by Daniel
Rynhold.7 The author distinguishes priority of practice (PoP) as opposed to
priority of theory (PoT). His basic argument in his treatment of Jewish law is
that Jewish law does not exemplify PoT but rather exemplifies PoP. Given
PoP it is implicit that you can have law functioning without major theoreti-
cal justification, without clearly defined a priori concepts and categories.
You can essentially just do it, which provides a great echo obviously of
unwritten traditions such as chthonic traditions. Some of my colleagues
would also say this is not just Jewish, this is also the case for the common
law; this is muddling through, the way the common law lawyers have
always done it without ever any consistent preoccupation with theory. So
the effort to explain legal traditions was necessarily dictated by a methodol-
ogy, which took as little as possible as an a priori point of departure and had
to be open to the statements of legal traditions as to their own points of
departure and their own claims of normativity.

When I speak of the nature of the tradition, in the section which begins each
chapter, this is simply the formula that I use to indicate my attempt to allow
the tradition to speak for itself in defining what it is. I have said elsewhere
that I try to argue each tradition from inside (Hart might call this an internal
perspective, but it is here applied in the effort to justify the entire tradition,
as opposed to simply working from within) and I don’t subject chthonic tra-
ditions and chthonic notions of time to some a priori notion of time. I rather
let people living within the tradition speak of a circular notion of time and
the need to recycle the earth according to this cyclical notion of time. And
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what I found, in terms of methodology, was that it was possible to do it, that
it was possible to root oneself in the primary sources of each tradition and to
try and articulate those primary sources rather than using any explicit ter-
tium comparationis. My defence would be that the idea of the nature of the
tradition is not superimposed; it’s after-imposed – a description which did
not control the attempt to articulate how the tradition defines itself.

Hildebrandt
It is inductively generated?

Glenn
I suppose inductive is the right word, though I hesitate about the empirical
implications of the word. It is not analogical, because it was not working
from something to something else. It was certainly not a priori, not deduc-
tive in character. It did have presuppositions; we all have presuppositions
in whatever we do. But I think I can say, with great truthfulness, that my
own presuppositions were inarticulate; they were not the object of being
worked out and that is consistent with the way I approach these legal tra-
ditions. It is an effort of suspended belief. I approach the traditions initially
by being told about them; there is no plan of my own in the actual study of
them. In terms of my own learning process this was simply the result of
teaching a graduate seminar in Legal Traditions, where I initially had
guests come and tell us about the traditions. So my own development was
a slow process of accumulation of information with respect to each tradi-
tion. It was only after that process had gone on for some years that I had
any confidence whatsoever in saying anything myself, still very tentative-
ly, about what the nature of a tradition is.

Hildebrandt
When you were speaking about methodology you said that, thinking of
the priority of practice, you went and did it (the comparison) and that it
was indeed possible; that it worked. Now my question is: who is to be the
judge of that? There is a lot of criticism at this point, also regarding your
interpretation of some of the traditions. So, if you say it is possible to
allow the tradition to speak for itself, what is the criterion to say that you
succeeded?

Glenn
Well, the most obvious criterion is that I finished writing the book. Because
it would have been very possible to simply stop with exhaustion or frustra-
tion in the process.
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Hildebrandt
What about critics who say: the description of the tradition is not correct,
things are overemphasised. Critics may even argue that you have a totally
wrong idea about the central tenets of a particular tradition. So if the claim
is that it is possible to take an internal position, how does one judge success?

Glenn
Well, one indication of success is that critics engage with the statements of
tradition which are made, which indicates inclusion in the (often contradic-
tory) bran-tub of information of every tradition. The logic of major traditions
is polyvalent, such that there can be no conclusive statement that Legal
Traditions is somehow wrong on the major questions it deals with. The
notion of success here is also relative. It is not a question of whether a single,
true, or essential nature of a tradition has been captured, but whether an
honest, relatively unbiased effort has been made to capture the dynamic of
a tradition and the central themes of its internal debate. I think I have been
(relatively) successful in doing that.

But the first statement that I made about success being implicit in just the
writing of the book is not meant entirely in jest. If there is such a thing as
incommensurability, of values and the legal traditions which incorporate
them, then this simply could not be done. Then I would have had to recognize
the raw fact of incommensurability or incomparability. I would have had to
stop. Joseph Raz says quite correctly that in debating incommensurability we
are not interested in the simple difference of opinion of people but in the real-
ity of incomparability, in the failure of comparability. This is why we have the
word ‘incommensurability’, since early Greek mathematicians believed it was
simply impossible to find any unit of measure which could relate certain geo-
metric forms to one another. So if there is such a thing as incommensurability
then it would be impossible to write the book that I wrote. Assuming a mini-
mum of intellectual honesty on my part, I would have had to admit failure. But
my essential position on incommensurability is that it does not exist, in spite
of all that has been said about it. I cannot envisage any situation in which one
can say there is a failure of comparability, in one way or the other. I would even
maintain that the assertion of incommensurability between two things or
objects or concepts itself implies some elementary form of comparison to
reach the conclusion that there is incommensurability. An assertion of incom-
mensurability implies a means of evaluating relations between two things or
concepts, at some minimal level at least. So I maintain that it is possible for
each of us to think about these traditions and it is simply not the case as the
old Soviet lawyers said that it is impossible to think about Soviet law if you are
a bourgeois lawyer.
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How far the book is successful, however, is obviously something I am not in a
position to measure. There will be differences of opinion. I saw a description
of Legal Traditions on a used book advertisement on the web, and the descrip-
tion of this used version of the book was as follows: ‘Almost new – very few
pages read.’ I can’t believe this was a very successful advertisement!

Hildebrandt
Now let’s move on to the concept of tradition, which is very pervasive in your
work. The concept seems to overrule other categorisations like (legal) fami-
lies, systems and cultures, which aim to disclose formal characteristics, func-
tional or institutional aspects, or dominant values (like in the case of cul-
ture).

Glenn
I don’t talk about culture.

Hildebrandt
No you don’t, one could not have missed that. In your idiom ‘tradition’ can-
not be equated with culture. You claim that a tradition is a bran tub of infor-
mation, not a practice. In other words, a tradition is not an ‘interpretive com-
munity’ in the sense of Stanley Fish, (like Halpin presumes), nor an
‘epistemic community’ (Legal Traditions, p. 42), because – if I understand you
well enough – tradition in your view is a bran tub of information which pre-
cisely leaves open a variety of ways to ‘decide on the constraints which tra-
dition eventually lays upon us’ (Legal Traditions, p. 20). However, I would say,
we cannot decide this arbitrarily, because a particular tradition itself favours
some and discourages other ways of dealing with what you call the infor-
mation. In teaching the book and in discussing some of its central tenets in
other contexts, I had difficulty with the idea that a tradition is a bran tub of
information which can be separated from the practice that remembers and
uses it. I think that this is a core criticism in some of the reviews, especially
Halpin’s: you seem to assume that one can isolate the information as a
given, which is stored somewhere (in our memory, in writing or on comput-
er discs) from the practice that creates it and results from it.

Glenn
I have not listed that as a separation problem in my paper on the separation
thesis,8 and I don’t think it is a problem. The separation thesis paper
describes the problems that result from isolating human groups from one
another and enforcing arbitrary binary decisions upon people in a decision-
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making process. But none of those unintended consequences of conflict, sep-
aration and so on, attach to the separation of the concept of tradition from
the use which is made of it, the actual practice of particular people. I think
this separation is quite possible and is done all the time, notably by lawyers,
but the process is a reflexive and ongoing one. Given a point of origination of
a tradition, people act upon it, and their practice is captured by the means
which the tradition authorizes (e.g., case reporting of current decisions).
Actual practice is thus converted, through capture, into the base of informa-
tion of the tradition. The tradition is the information which precedes the
decision (in what we call the ‘present’), yet the decision itself will become
part of the ongoing tradition if the tradition authorizes its capture.

One of the main criticisms of the use of tradition is that is a vague concept.
There is of course a vagueness to it, because it simply points to the mass of
normative information, which exists in the world. That is why the use of the
bran tub is an accurate metaphor – everything goes into the bran tub, and
there is no formal process of filtering or excluding what is in the bran tub.
The particularisation of what’s in the bran tub is not the function of tradi-
tion in general but of particular traditions, which define what is in the bran
tub. So the common law tradition says it is the cases that are important, the
civil tradition will say no it’s not the cases that are important, it’s rather leg-
islative articulation. So there is imprecision at the general level of tradition,
because it does not tell you what particular normative information is most
important. But that is the great advantage of tradition as a general organiz-
ing concept, that it does not impose any definition or priority of sources. It
can therefore be used in a relatively neutral way to examine all these diffe-
rent traditions that attach different levels of importance to different sources
of law, or to there being no sources of law.

There is, however, some precision in the concept of tradition (as opposed to
the concept of culture) because it does separate the normative information
that precedes us from what we actually do in life and the decisions we actu-
ally make, faced with the normative information of the tradition. Tradition
is therefore, as a concept, infinitely more useful than the concept of culture,
because one of the characteristics of culture is that it conflates existing
masses of information with what people do faced with such information. It
is simply impossible to distinguish diachronically what is happening when
one speaks of culture. One does not know whether people are being rebel-
lious or whether they are being subservient and meek with respect to tradi-
tion, because it simply examines the totality of the informational environ-
ment within which they live and what they are actually doing and says in a
descriptive way: this is the culture of this particular people. Everything is
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culture and this is one of the main criticisms that are made of it. Whereas
the concept of tradition allows you to engage and judge conduct against the
normative information which actually precedes it.

Hildebrandt
Can I make a proposition about the way you use the term tradition, in order
to clarify the difference between a generic concept of tradition and the par-
ticular traditions that fall within the scope of this concept? You define tradi-
tion in a generic sense as a bran tub of loose information. The content but
also the structure of this information depends on the particular tradition:
for instance, the question what counts as legal will depend on what is con-
sidered a source within a tradition, on whether a tradition has formal or
informal sources, and whether the sources are considered to form a hierar-
chy. If we understand the relationship between the concept of tradition and
particular traditions as a relationship of a genus to a species, this would
imply that you use the general concept as a tertium comparationis, as some-
thing that allows you to compare different things, which have a common
denominator. Studying the way you describe the seven traditions, however,
the relationship between the generic term and the particular phenomena
seems a matter of family resemblance rather than genus-species. If there is
a family resemblance between these phenomena one particular tradition
may not share any characteristic with all other traditions, but would still
count as a tradition. This would explain both the diversity of what counts as
a legal tradition and the absence of the need for a tertium comparationis.

Glenn
Yes, the notion of tradition is not intended to be used as a controlling genus
or tertium comparationis. In my own personal experience I did not come to
the concept of tradition until well in the process of thinking about the rela-
tions of different legal traditions, so in that sense it springs inductively or
spontaneously from the examination at the same time of multiple tradi-
tions, as opposed to being in my own case any kind of a priori classification
that was applied to all of them. That is why hesitation is expressed in the
book about the development of a ‘theory’ of tradition, as opposed to simply
learning from the tradition.

Much of this is inherent in Wittgenstein’s notion of the practice of language
games. Wittgenstein is most frequently criticised by lawyers for speaking in
terms of games, which would be inherently incapable of being transposed to
the normativity of law. I don’t know whether that is the case or not, but I am
presently pursuing the use of Wittgenstein’s ideas in a particular legal con-
text and I think that there is a great deal to be said in favour of that perspec-
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tive and the elimination of a tertium comparationis or any other large, con-
trolling, intellectual construction. Rynhold’s book on Two models of Jewish
Philosophy has confirmed in my own view the intellectual respectability of
what appears to be only practice, as well as deliberate modesty in the for-
mulation of theoretical goals. In my own use of the notion of tradition, the
general characteristics are found within each of the traditions that I am
actually examining.

Hildebrandt
Halpin claims that information in your theory is linguistic. Is it?

Glenn
No, it isn’t. Never is that said in my writing. In my forthcoming response [to
the review in the Journal of Comparative Law, mh] I have attempted to indi-
cate a number of places in the book where I have said exactly the contrary.
These are not found in the introductory two chapters, however, so may be
overlooked by those concentrating on the more abstract discussion. The
most explicit argument against the idea that traditions are merely linguistic
is found in chapter 5, relating to the civil law tradition. It is there because the
idea of law as language is essentially a western idea. The argument is explic-
it in chapter 5, however, that thought precedes language and that there is
therefore normativity which prevails, prior to its linguistic expression.

Hildebrandt
You say that tradition is not necessarily linguistic, but that it is normative.
How can I distinguish a legal tradition from any other type of normative tra-
dition (moral, religious, scientific, political)?

Glenn
Yes, this is also a criticism made in the collective review. The idea of tradition
is criticized and then the idea of legal tradition is criticized. Both are said to be
imprecise. The idea of tradition is not entirely imprecise however, as I have
said; it is simply defined as normative information, as opposed to all else in
the world, including practice. The idea of legal tradition is not one, however,
which I have defined in any way whatsoever, and that’s very deliberate,
because the definition of a legal tradition is not for me to impose by virtue of
some tertium comparationis. It is rather for each tradition to answer this
question in a way appropriate to the tradition. I have made this argument in
a number of fora, and the most consistent response that I get is that if you
only speak of tradition you can’t know what the law is, whereas a legal sys-
tem tells you formally what the law is. Western-trained people, or at least a
number of them, purport to have great difficulty in understanding that there
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can be any clarity outside of what they conceive to be a legal system, where-
as the reality is that people always know well enough what is the normativi-
ty they need to live their own life and to impose decisions on others, even in
the absence of some formalised legal system. All of the legal traditions exam-
ined in Legal Traditions have existed for centuries if not millennia, most of
them without a super-imposed or formal definition of law. They all answer
the question, though they all answer it differently in terms of sources or non-
sources of law. So the question of defining a legal tradition is answered. As I
say in response to the collective review, the answer of what a legal tradition is
out there. All you have to do is work with it.

Hildebrandt
If a tradition itself does not use a term for legal how do you decide what
counts a legal?

Glenn
Most of them do use a term. If they do not they provide you with the infor-
mation necessary to know that it is there. I suppose this is some form of
functionalist means of identification. But you have explicit acknowledge-
ment of the existence of legal tradition within talmudic law, within civil
law, within islamic law, within common law and within hindu law. All of
these use the word law in different forms and have highly developed legal
traditions, known as such. It’s really only in the chthonic world and the East
Asian world, where there is reluctance to engage in formalized law, that
you find a linguistic problem in terms of identifying law. But if pushed
these traditions can produce their normativity with a designation of law, so
chthonic peoples everywhere in the western world are now producing their
law adequately enough to be recognized by tribunals in the pursuit of
native claims.

Once you get outside the source jurisdiction of China for Confucianism,
people speak of Confucian law. The Chinese diaspora community in Asia
uses what is called Confucian law, the normativity by which the people
actually live. I think in China the expression fa (formal legislation) was not
historically used so much because it had a pejorative connotation, given his-
torical experience, so the notion of li (rites, or ritual) was preferred. But it’s
very difficult to distinguish fa and li in the eventual process of confuciani-
sation. So in the normativity that exists within the Asian tradition, there is
no problem in identifying the totality of the tradition as a legal tradition, the
written and unwritten norms by which people live.
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Hildebrandt
In the last chapter of Legal Traditions you argue for the use of multivalent
logic, which should allow coherence (sustainable diversity) without enforc-
ing unification. This reminds me of Marc Amstuz who pleads ‘interlegality
in legal reasoning’ to advance what he calls ‘normative compatibility’ of the
legal norms of private law within the Member States of the EU.9 Do you see
a connection between his interlegality in legal reasoning and your plea for
multivalence?

Glenn
Yes I think there is a connection. But his article is representative of the work-
ing of traditions, because it seems there are very different interpretations of
what the European Court of Justice (ECJ) means when it says there must be
interpretation of national law in conformity with European directives. Some
people say that this is a command of uniformity in the interpretation of
them; others see this as ongoing recognition of the inherent interpretive
authority of national institutions, which now must simply choose amongst
different national interpretations that which would be in conformity with
the directives. So there is noise about what the position of the ECJ is. In pri-
vate law there is therefore some parallel with the debate in public law relat-
ing to margins of appreciation and multivalent logic, as Prof. Delmas-Marty
has attempted to explain it in France.10 To the extent that interpretation of
European legislation is undertaken by national authorities, there is some-
thing beyond federal and confederal states in which federal legislation is
meant to be uniformly interpreted. In the United States there is a federal
judiciary because it was said that federal U.S. legislation had to be uniform-
ly interpreted. The approach is binary, and interpretations of federal legisla-
tion are either legal or not legal. The theory at least is binary, since in reality
there is a great deal of difference in interpretation of federal legislation
between Federal U.S. judicial circuits. Canada is more multivalent in its
approach to federal legislation, since its interpretation is left to provincial
courts. In Europe, even given a requirement of interpretation in conformity
with directives, there remains a principle of national interpretation, which
admits as a point of departure that European level norms are not required to
receive the same notion of uniform interpretation in a given territory. It
seems to me inherent in these structures that there is a notion of multiva-
lent logic which is here at work. An interpretation is not clearly legal or ille-
gal; there are gradations of legality, which can be tolerated in different
national fora. Even individual decisions of the European Court can thus be
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situated within this range of legality. In that sense the EU is more polyvalent
than some federations and confederations of the world are in their treat-
ment of national legislation. That is very interesting because so much of
European legal tradition has resisted the idea of disunity or polyvalence in
interpretation. The entire weight of European legal authorities since the
inception of law teaching in universities has been directed toward a neces-
sary notion of unity of law – the idea of a ius unum – but at this point there
are very articulate statements of diversity in law which is tolerable.

Hildebrandt
Do you agree with Halpin that multivalence means that p or not-p is
replaced by possibly p and possibly q, implicating that p and not-p still do
not co-exist – that only our choice of action is broader because we do not
have to choose in advance?

Glenn
Bivalence requires that you choose between p and not-p. It locks you into
that field of choice and tells you that sustaining them both would be contra-
dictory and impermissible. Multivalence allows you to sustain them both, or
at least not dismiss one of them, by opening up a range of choice between
them. P and not-p thus come to define the field of choice, in which there is a
wide middle ground. To do this we require more information than the bina-
ry presentation of p or not-p allows. Multivalence or vagueness actually
requires more detailed information, more precision, than bivalence. It also
corresponds more exactly with the complexity of the world. Bivalence can
only exist because of an arbitrary process of ignoring the complexity of the
world and engaging in an arbitrary process of separation of only two options
from all of those potentially available.

The argument of Halpin comes down to saying that everything is finally
binary in the end because you ultimately have to choose on one side or the
other of binary options which are before you. He takes my example, which
was a complicated example drawn from the European Convention on
Obligations in Private International Law, to say you have to decide at the end
whether it’s state law or party autonomy that actually applies, so my exam-
ple of multivalence does not hold true. His argument does not hold up for a
number of reasons. One, he takes what I see as a multivalent convention,
which allows a range of choices, and chooses to ignore that in favour of the
decision of a judge in an individual case about what the decision is actually
going to be. Second he treats the process as involving a binary choice between
state law and non-state law, when what the convention does is maintain
both state law and party-choice as options (p and not-p), while using a fuzzy
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standard of ‘mandatory’ particular state rules as a possible means of over-
coming an initial party choice. It is a multivalent convention because it does
not itself choose between party choice or state law (p or not-p) but maintains
both while allowing party choice to be overcome only if a particular state rule
of contract is judged to be ‘mandatory’ (and there are degrees of being
mandatory in private international law). It is never therefore a question of
deciding simply to apply state law. It is always a question of assessing how
mandatory is a particular piece of contract law, not state law in general, for
application in a given case, given initial and valid party choice. You can have
state laws that are mandatory for all contracts, state laws that are mandatory
for particular types of contracts such as consumer contracts, and state laws
that have to be interpreted to know to what extent they are actually manda-
tory for an international case. So the notion of a mandatory state law is a
fuzzy standard in the practice of international law, which means that you
have to assess a range of criteria in order to know where in the continuum of
possible decisions you actually decide the case.

It is true that this needs more explanation in the third edition than it gets in
the second edition, but the argument that everything is ultimately binary in
character simply doesn’t acknowledge the existence of the range of choices
which presents itself to the decider.

Hildebrandt
Isn’t he simply talking about incompatibility, which is something else? I
mean, I generally can’t sleep when I drink coffee, but that does not make cof-
fee-drinking incomparable to sleeping. Multivalence acknowledges that the
two can be compared in a number of ways (depending on the objective of the
comparison), without denying that you cannot do both at the same time.

Glenn
Incompatibility is something different from incommensurability. Incom-
patibilities we live with all the time; incommensurabilities we never live
with.
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Editorial afterthoughts

The organisers of the conference, being the editors of this volume, will each
take up one of more of the issues that seem to be at stake across the various
contributions on the possibility of intercultural law. By thus adding their per-
sonal ‘afterthoughts’ they hope to inspire further discussion of what appears
to be one of the central challenges in contemporary societies.

The Liberal-Fundamentalist Cookbook

Gerard Drosterij*

Similar to Whitehead’s remark that all of Western philosophy is but a series
of footnotes to Plato it may be said that contemporary Western philosophy is
but a series of footnotes to Wittgenstein. Many scholars try to incorporate
Wittgenstein’s idea that meaning cannot be simply empirically established,
because it is a human activity that floats in the air1 until the moment it
becomes temporarily fixed through its practical reference. Indeed,
Wittgenstein’s message has been so forceful that it may be expected that the
analysis of how meaning is established in practices is done with a strong
awareness of the intricacy of doing so. Taking Wittgenstein seriously
implies ‘taking seriously that which has meaning’, as Van Brakel put it.2

In my opinion, the pluriform academic background3 of the contributors of
the conference demonstrates the very appreciation of this expectation, and
the sincerity of the academic effort attached to it as well, which was to find
a practical philosophical middle road4 between regressive essentialism on
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‘public’ and ‘private’ in political theory.

1 L. Wittgenstein, Philosophische Untersuchungen, at par. 198 (Suhrkamp, Frankfurt a M, 1952).
2 See Van Brakel, in this issue at 264.
3 Sociology of law (Van Manen), theory of law (Glenn, Loth, An-Na’im, Berger), political science

(Pierik), analytic philosophy (Van Brakel), media studies (Staat), sociological theory (Zijder-
veld), and also Arabic studies (Berger).

4 Here I take the opportunity to put Glenn’s thesis of the Aristotelean logical tradition of sepa-
ration (‘the rule of the excluded middle’) somewhat into perspective, since Aristotle’s practical
or contextual ethics (‘the golden rule’) has been at least as influential in the Western scientific
tradition, I would argue. ‘Thus the master of any art avoids excess and defect, but seeks the
intermediate and chooses this – the intermediate not in the object but relatively to us.’
Aristotle, The Nicomachean Ethics, at 1106b6, D. Ross transl. and intr. (Oxford University Press,
Oxford, 1980 [340 BC]).



the one hand and endless relativism on the other. All contributors have tried
to deal with this matter in their own way, denoting their harmonizing objec-
tive with terms like ‘tradition’ (Glenn), ‘attunement’ (Van Brakel), ‘practical
accommodation’ (Loth), ‘creative understanding’ (Staat), or ‘minimally
shared platform of rules and values’ (Pinxten).
In public opinion making circles Wittgenstein’s message is often not
taken seriously. The difficulty of establishing meaning and understand-
ing, let alone, the utter complexity of theorising meaning giving in
respect to individual and group practices, does not withhold some to per-
vade public media with sweeping statements and alleged causal rela-
tions – believing that an idea or value increases in reasonability when
dramatically and repetitively argued for. For example, Jan Peter Balken-
ende, Dutch Prime Minister, recently deemed it unproblematic to state
that the cabinet’s central message that the Dutch public should try to
conform to respectable norms and behave ethically did work because
three statistical surveys5 had shown a growing national interest in val-
ues like ‘solidarity,’ ‘citizenship,’ and ‘decency’.6 Surely, such a declaration
neglects questions about the comparability of such statistics in the first
place, or about the scientific legitimacy to establish a causal relation
between a governmental ideology and people’s morals. To compare the
anomaly under consideration, in his contribution Maurits Berger refers
to the ideological usage of Sharia, in which both proponents and oppo-
nents merely use the concept as a populist slogan. With the result that for
many Dutchmen ‘Sharia’ will be associated with barbarism or religious
fundamentalism.
Both examples point to the transformation of the public sphere into a
sphere of simulation in which the signifier simply implies that the sign
(argument, sentence, word, message, image, etc.) is identical with what is
signified.7 The contingent and multi-interpretative space between what is
said (‘people should try to conform to respectable norms’) and the entity
which is spoken of (‘people who act’) has disappeared and is left over to the
scholars to investigate in journals and conferences.
The problem at hand is explained by Rousseau in Émile, I think, when he
responds to Locke’s suggestion that education ought to be focused on learn-
ing children reason by reasoning with them:
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6 ‘Kabinet zeer tevreden over campagne voor meer fatsoen’, NRC Handelsblad, at 2, 10 October
2006.

7 Cf. for inspiration: J. Baudrillard, Fatal Strategies, Chapter 3 (MIT Press, Massachusetts,1990
[1983]).



‘If children understood reason they would not need education, but by
talking to them from their earliest age in a language they do not under-
stand you accustom them to be satisfied with words, to question all that
is said to them, to think themselves as wise as their teachers; you train
them to be argumentative and rebellious; and whatever you think you
gain from motives of reason, you really gain from greediness, fear, or
vanity with which you are obliged to reinforce your reasoning.’8

In other words, if the use of reason does not emerge from the development
of character, but is only used as a delivery service of emotions and inten-
tions, reason will remain empty. Knowing how to use reason can only be
achieved if the richness and intricacies of reality is learned.9 In the simula-
tive public sphere this message is increasingly being forgotten: many dis-
cussions have become formalized ideological debates in which speech is
reduced to an instrument of persuasion.10

Now, to put Wittgenstein’s message into political perspective, Marc Loth11

has rightly stressed the importance of accommodation rather than argu-
mentation to attain the necessary politico-legal organisation of cultural plu-
rality. Political accommodation is the answer, because political appropria-
tion of cultural plurality, say, for the argument of recovering a sense of
national history or the creation of social cohesion, will only lead to ideologi-
cal polarization. It is the great truth of democracy – and humble lesson to
politicians – that unity or cohesion can only emerge from society itself. As
Hannah Arendt put it:

‘[T]he reality of the public realm relies on the simultaneous presence of
innumerable perspectives and aspects in which the common world pres-
ents itself and for which no common measurement or denominator can
ever be devised.’12

In a world with different individual and social ontologies a common world
is possible; yet not characterised by substantive agreement but by what
might be called ‘ethical attunement’ – paraphrasing Van Brakel.
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8 J.-J. Rousseau, Émile, or On Education, Book II (B. Foxley transl. (Dutton, New York, 1957, [1762]).
9 ‘Nature would have them children before they are men. If we try to invert this order we shall

produce a forced fruit immature and flavourless.’ Ibid.
10 Rousseau’s words bear an extra caution in the light of Wittgenstein: if words not merely float

in the air but are picked up by the public turbulence of the media, it becomes practically impos-
sible to bring them back to experiential grounds.

11 As did others during the conference, to be sure.
12 H. Arendt, Human Condition at 57 (Chicago University Press, Chicago, 1958). Loth refers to

Arendt as well by the way.



To illustrate, (even) a liberal (atheist) and religious fundamentalist can have
pleasant and approving conversations about raising children or cooking for
friends; yet, the moment their conversation becomes political their contact
fundamentally changes: argumentation comes to a quick halt and turns
into an ideological fight.13 Here the political virtue of accommodation steps
in; to provide a framework of coexistence in which both the liberal and fun-
damentalist can exist. Yet, as important as politics as accommodation may
be, both to the organisation and pacification of cultural practices, it does not
suffice. For – and this would be another political footnote to Wittgenstein –
next to respecting that which has meaning by political accommodation, it
needs to be determined under what legal standards political accommoda-
tion can actually succeed. This inevitably leads to the question of what legit-
imately constitutes political authority.14
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13 See Y. Al-Saggaf, ‘The Impact of Political Online Forums on Saudi Society’, in: Proceedings of the
Asia Pacific Computing and Philosophy Conference, 2005. See for a mirror imaged example of
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Daniel Barenboim and the late Edward Said) pledged not to talk with Arab members of the
orchestra, being an active soldier as he was. Yet he hopelessly fell in love with a Syrian violin
player after three weeks of touring.

14 See still convincingly: J.-J. Rousseau, The Social Contract or Principles of Political Right, Books I
and II, M. Cranston transl. and intr., (Penguin Books, Harmondsworth, 1968 [1762]).



Separation and Multivalence:
Opposing or Compatible Notions?

Mireille Hildebrandt*

In his reply to Glenn’s separation thesis Pierik convincingly argues that cat-
egorisation is a cognitive universal. Flooded with incoming ‘data’ which may
be either noise or information, we need strategies to select what is relevant
and in order to fluently cope with recurring situations we develop skills to
implicitly classify, cluster or associate whatever happens in our environ-
ment as something that does or does not make a difference to our life.1 This
categorisation can be fluid or sharp, depending on the circumstances, and it
seems obvious that in a specific context a mutually exclusive categorisation
may be pertinent for survival. Such categorisation need not even be concep-
tual and is not restricted to human beings. One of the participants to the
conference referred to the example of an insect that needs the capacity to
discriminate between one type of organism and another on the basis of a
seemingly trivial characteristic (apart from this the two types are look-
alikes). If the insect does not manage to discriminate the organisms accord-
ingly, it will not survive. It seems that the insect’s capacity to separate the
relevant category of enemies from all other organisms in its environment,
especially from the look-alikes, is a quality rather than a liability. Doesn’t
this refute Glenn’s separation thesis, which claims that separation is typical
for Western traditions and at the root of problems with the intercultural?

When reading Glenn’s separation thesis and Pierik’s claim that categorisa-
tion is a cognitive universal, one may wonder whether they are talking
about the same thing. Glenn seems to reject mutually exclusive categorisa-
tion (separation) as a default position, preferring sensitive, contextual cate-
gorisation that allows for overlap and change. Such fuzzy categorisation
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1 See F. Schauer, Profiles Probabilities and Stereotypes (Harvard University Press, Cambridge MA,
2003), who defends the legitimacy of the use of what he calls non-universal generalisation.



does not preclude that in specific situations exclusive binary categorisation
is called for, but is does not take this for granted as the only or even most
obvious type of categorisation.2 Speaking at the level of insects, if categori-
sation should allow distinguishing between whatever does or does not
make a difference with regard to a specific organism within a specific envi-
ronment, this will often require complex contextual sensitivity and real
time adaptation as environments have a way of changing. If the insect men-
tioned above sticks to its separation when this is no longer relevant, it may
still perish. At the level of human concepts social scientists may for instance
try to define privacy and autonomy as separate concepts to measure corre-
lations between the level of privacy and the level of autonomy. If, however,
these concepts overlap the correlation may be conceptual and it may be dif-
ficult to establish to what extent a correlation is also causal. In such a case
fuzzy logic would imply a more precise, contextual refinement of the con-
ceptual overlap.

In the interview, Glenn indicates that his separation thesis does not concern
separation per se but ‘the problems that result from isolating human groups
from one another and enforcing arbitrary binary decisions upon people in a
decision-making process’.3 It seems to me that here Glenn is not talking
about classifying different traditions, but about the fact that even if a person
adheres to one legal tradition this does not imply that he cannot also adhere
to another. Inclusion in one tradition does not – as a default – presume exclu-
sion from another, even if in specific situations adhering to both may be
incompatible. The separation thesis would then refer to the way communi-
ties of adherents to tradition should be understood: not as mutually exclu-
sive (separate) groups of people, but as potentially dynamic and overlapping
communities. Groups can be dynamic because a person can change his loy-
alties and because a person (or a people) can change his (their) perception of
what counts as a particular tradition. In fact people claiming to adhere to
the same tradition will often disagree about what this means (the Islamic
tradition is just one example). So, groups can overlap because a person can
have mixed loyalties, adhering to more than one tradition. However, this in
itself does not mean that this person cannot differentiate between one tra-
dition and another, it rather means that he need not choose except in the
case that the constraints imposed by different traditions are – in practice –
incompatible. Whether and when this is the case is not given, but needs to
be assessed in context. Dynamically overlapping adherence means that cat-
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3 In this issue at 353.



egorisation is a reiterative, dynamic process that requires continuous perfor-
mative action both on the side of those that categorise themselves as adher-
ents to a tradition and on the side of those that categorise others as adher-
ents, without taking for granted that these processes of inscription and
adscription are always congruent. Hirschi Ali may consider herself Dutch,
while Rita Verdonk considers her non-Dutch.

In the last case a lawyer may profess that at least in this case the law
demands a binary decision: she is either Dutch or not Dutch. This raises the
problem of Glenn’s objection against ‘enforcing arbitrary binary decisions
upon people in a decision-making process’. It seems to me that Glenn is sug-
gesting that a person may legally be Dutch for certain purposes and non-
Dutch for others (requiring different categorisation depending on the objec-
tive), or that a person may legally be both Dutch and French (requiring a
choice only in the case of practical incompatibility). Glenn, coming from the
field of international private law, can easily cope with a fuzzy standard for
being Dutch or non-Dutch.4 It is not uncommon for people with more than
one nationality to be treated as a non-citizen in the case that there is good
reason for doing so. Often one of the nationalities is latent, meaning one
cannot appeal to the legal consequences of holding it if one does not have
close ties with the country it concerns. This can amount to a range of legally
relevant circumstances that determine if and when one can appeal to one’s
nationality. Of course the outcome of the legal process will be binary: either
one can or one cannot appeal to the nationality one is claiming. But this
binary decision process is informed by a multivalent range of possible choic-
es. Other than Glenn seems to claim multivalence thus does not deny that a
final decision is always binary in this trivial sense.

Could it be that Glenn is referring to multivalence even beyond this? Beyond
the acknowledgement of changing and overlapping categorisation5 and
beyond the fuzzy standards to be used for binary decisions? In societies
without a state, or in dispute settlements outside the jurisdiction of the
state, it may be possible for a judge to decide in a non-binary fashion: if two
people claim ownership of a cow, the judge could decide to give them shared
ownership; he may decide to sell the cow and give each half of the price; he
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not necessarily but possibly incompatible in a given situation.

5 About the crucial difference between categorisation as a verb and a noun (an action and the
result of an action) see J.F. Glastra van Loon on exclusionary and choice negations in: J.F.
Glastra van Loon, Norm en Handeling: Bijdrage tot een kentheoretische fundering van de so-
ciale wetenschappen at 123-127 (Wolters-Noordhoff, Groningen, (1987/1956), referring to 
G. Mannoury, ‘La question vital ‘A ou B’’, in: Nieuw Archief voor wiskunde 1943.



may stipulate that one can keep and milk the cow for two years, after which
the other can slaughter it and sell the meat. In commercial international
arbitration similar compromises may be established by the arbitral court,
allowing a range of intermediate decisions:6 instead of the exclusionary
negation of ownership, the court can allow one party to have its cake while
the other party can eat it (half of it, for instance). Whoever wants to object
that even this decision is binary, because it attributes shared ownership and
does not attribute not-shared ownership, is right. But this is trivial and such
bivalence of decision does not exclude multivalence of choice. It also does
not mean that the standards used for such binary decisions cannot be fuzzy
in the sense of being underdetermined.
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de France, Paris, 1992).



Respecting Differences by Idealised
Language

Liesbeth Huppes-Cluysenaer*

All contributions to the conference connect the issue of interculturality with
fundamental epistemological assumptions. What is however exactly the
connection between epistemology and interculturality or how does the
problem of incommensurability lead to practical problems? After treating
these questions I want to answer the question if a new epistemological
approach emerges from the contributions.

Incommensurability

Incommensurability is a concept, which is introduced by Kuhn. It can be
explained by reference to a famous drawing of Wittgenstein, which can be
interpreted in two ways: as a duck and as a rabbit.1 The same part of the
drawing can thus be interpreted as ‘ears’ and as ‘beak’. Kuhn’s point in intro-
ducing the concept of incommensurability is that it is possible for people to
switch from one interpretation to the other, but that it is impossible to see
the line as beak and ears at the same time.2

Kuhn created a serious problem for Poppers theory about the growth of
knowledge. Popper had stated that observation is always observation in the
light of theories. A growth of knowledge could according to Popper only be
obtained by refuting the generally held theories. Poppers theory is called
‘critical rationalism’, because he believed that scientists should have a criti-
cal attitude towards their theories.
Kuhn stated that a switch of theoretical framework implies that the ‘facts’
explained by the old theory are ‘lost’. Therefore there can be no such thing as
a gradually adding up of knowledge. By switching from one theoretical
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framework to another people can however use the practical results of diffe-
rent perspectives. Maybe they will invent one day a new theoretical frame-
work in which the practical results of different perspectives can be fitted in
a unified theoretical framework: the part of the drawing will then not be
interpreted as ‘beak’, neither as ‘ears’, but as a newly discovered ‘fact’.
While Kuhn is referring only to scientific theories, his followers extend his
insight to the field of daily practices. They incorrectly use his ideas in the
context of the symbolic interactionist (behaviourist) theory of Mead.3

Mead teaches that language is developed as the result of the interaction of a
person with his physical and social environment. Participants in a certain
practice interact with each other and thus will come to share a language
that determines their outlook on the world and informs them about the
physical and social consequences of their actions. Daily interactions are thus
interpreted as a rational enterprise.
Mead believed that the meaning of words could be shared by a purely empiri-
cal observation of the bodily movements with which people react on each
other.4 His theory was interpreted by contemporary scientists in the context of
Poppers adage that observation is always observation in the light of theories.
They concluded that people tend to be imprisoned in the shared concepts that
determine their outlook on the world.5 Practices will only be able to change if
the participants are prepared to take a critical stance towards their beliefs. Not
being prepared to do so, means dogmatism, parochialism or a lack of flexibili-
ty and will end up in sheer backwardness. The application of Kuhns concept of
incommensurability in this context leads to the conclusion that participants
of different practices will understand the same situation in the context of dif-
ferent frameworks of meaning and will thus belong to different cultures. A
new shared practice can only develop between those different cultures if
everybody is prepared to participate in a debate in which ones beliefs about
‘what is true’, ‘what is just’ and ‘what is human’ are critically questioned. 6

The symbolic interactionist theory makes it therefore socially unacceptable
for a group to be parochial and to refuse to be a participant in such an open
debate.7 This creates the problem of multiculturality.
The possibility of interculturality stands for the belief that people can fully
engage in interactions, while holding on to their own beliefs. In my opinion
this entails a refutation of the interactionist theory.

R&R 2006 / 3

370

3 More about Meads theory can be found in the contribution of Zijderveld in this issue.
4 G.H. Mead, Mind, Self and Society at 79 (The University of Chicago Press, Chicago, 1974/1934).
5 P.L. Berger, Invitation to Sociology at 110-141 (Penguin Books, Harmondsworth, 1971/1963).
6 The idea of a ‘Zwangsfreie Sprechsituation’, see Jürgen Habermas, Theorie des Kommunikativen

Handelns, Band 1 at 70-71 (Suhrkamp, Frankfurt am Main, 1981).
7 In stating that ‘an actualisation of the principles of the Enlightment will do the job’Pinxten (in this
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serve this open debate, in which as much as possible traditionally held beliefs are debunked.



A new epistemological approach?

I will now consider the question if the contributions contain arguments for
a refutation of the interactionist theory.

Forms of life
To learn to know a tradition means to get confronted with loads of facts (sto-
ries, pictures, economical, sociological, juridical information) from different
sources that all show their own preoccupations and that all connect their
information in a specific way with the tradition at hand. Some people will
tell for example that pictures of animals are forbidden in the Islamic tradi-
tion, while others show beautiful Islamic decorations of hares.8

I think this is what Glenn means when he states that ‘tradition is so ubiqui-
tous and free flowing’. Glenn refutes with this statement the idea of a social
practice as a framework of meaning, as a coherent whole, or for that matter
as ‘a game’ or ‘a form of life’.
To cope with the complexities of social reality it seems indeed necessary to
act inconsistent to switch from perspective or to say one thing and do the
other. This is certainly not an irrational attitude, but a consequence of the
context-dependent nature of acting. In acting the specific details of the situ-
ation count and language is by nature general.9 Therefore a full description
of the situation is impossible: a host of concepts will be applicable to the
same action situation, even concepts that denote opposite things. A rational
reconstruction of practices (e.g. by way of using the principle of charity)
gives thus a distorted view of such practices.

Bottom-up
Van Brakel states more or less the same as Glenn when he writes:

‘Language should not be conceived as a closed system, nor as a subjec-
tively expressive medium, but as the concrete and ceaseless flow of
utterance produced in dialogue between speakers in specific social and
historical contexts.’10

Loth asks van Brakel in a footnote to his reply ‘how the persistent denial of
any unity in language is compatible with the inclusive, holistic approach of
forms of life’.11 Van Brakel introduces the possibility of such a rational recon-
struction of practices by describing the process of triangulation as a rational
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cognitive process.12 I agree with Loth that if we do not share a language in
daily contacts this means that these contacts can never affirm, neither criti-
cise forms of life. Loth concludes that this is a reason to believe that Van
Brakel overstates his case. But what if Van Brakel does not overstate his case
in his persistent denial of any unity of language? Could this mean that the
mistaken belief that daily practice can produce (bottom up) common con-
ceptual frameworks has led to the crumbling of the existing frameworks
and thus to the development of an ethos of immoralism, as described by
Zijderveld?13

The neutral observer
As Staat points out, Van Brakel introduces the historian as a neutral observ-
er of first contacts.14 Yet, following Van Brakel’s main thesis, how can inter-
subjective statements ever be made if people do not share a language? There
is then no possibility to establish as an inter-subjectively accepted ‘given’
what happens in those contacts, for instance, that the communication was
meaningful or that the interaction was pragmatically successful. The ques-
tion is therefore ‘what constitutes inter-subjectivity’? Zijderveld describes
the institutional approach of Durkheim and confronts this approach with
the interactionist approach of Luckmann:

‘In the symbolic interactions which in fact constitute what is being called
‘society’ people transcend their individuality, since they take the role of the
other, and next internalise that role as part of their Self.’15

But ‘what can it mean to take the role of the other’ if people do not speak the
same language?
I think the conclusion has to be that one cannot take the role of a concrete
other. People can in daily contacts only accommodate to each other. Van
Brakel describes this attitude referring to Wittgenstein as an ‘attitude
towards a soul’.16 Interculturality boils down here to just getting acquainted
to each other. This is an important conclusion and Pinxten as well as Loth
plead for it.
The question is however if this is enough. While Glenn, Pinxten and Van
Brakel seem to be content with the ‘end of ideal languages’, Loth states the
need of a shared language, while Staat states the need to affirm identities by
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contesting them before a public17 and Pierik stresses the need of a cognitive
attitude to survive. I agree with the latter and think this asks for a reconsid-
eration of the institutional approach. The old institutional approach is
focused on unity and universal truth. A reconsideration of the institutional
approach should keep in mind that general concepts always fall short in
reproducing the endless empirical variety. To illustrate this pint, I will end
this personal reflection with a defence of the use of an ideal language.

Plato’s heaven
In descriptive enterprises idealised pictures play an important role. Let me
take the example of a flower book. A picture is an idealisation of reality and
a drawing is better fitted for expressing such idealisation, than a photo-
graph. It needs a lot of training to be able to understand a certain flower in
reality as a specimen of a certain species, symbolised by a certain picture.
Glenn thinks that idealised pictures are dangerous. Pierik states that we
cannot do without idealised categories, but also would rather get rid of
them.
I want to state exactly the opposite: idealised categories prevent the danger
of ‘real separations’ when they are continuously worked upon in a commu-
nity of researchers that tries to specify the categories more precisely by con-
fronting the categories with real specimens. Such a researcher will be able to
see a lot of detail in the world of plants and is very conscious of the rough
and speculative nature of descriptive systems.
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